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APPENDIX  A1 


[Public — No.  846 — 74th  Congress] 

[S.  3055] 

AN  ACT 

To  provide  conditions  for  the  purchase  of  supplies  and  the  making  of 
contracts  by  the  United  States,  and  for  other  purposes. 

i 

Be  it  enacted  by  the  Senate  and  House  of  Representa¬ 
tives  of  the  United  States  of  America  in  Congress  as¬ 
sembled,  That  in  any  contract  made  and  entered  into  by 
any  executive  department,  independent  establishment, 
or  other  agency  or  instrumentality  of  the  United  States, 
or  by  the  District  of  Columbia,  or  by  any  corporation  all 
the  stock  of  which  is  beneficially  owned  by  the  United 
States  (all  the  foregoing  being  hereinafter  designated  as 
agencies  of  the  United  States),  for  the  manufacture  or 
furnishing  of  materials,  supplies,  articles,  and  equipment 
in  any  amount  exceeding  $10,000,  there  shall  be  included 
the  following  representations  and  stipulations: 

(a)  That  the  contractor  is  the  manufacturer  of  or  a 
regular  dealer  in  the  materials,  supplies,  articles,  or  equip¬ 
ment  to  be  manufactured  or  used  in  the  performance  of 
the  contract; 

(b)  That  all  persons  employed  by  the  contractor  in  the 

manufacture  or  furnishing  of  the  materials,  supplies,  ar¬ 
ticles,  or  equipment  used  in  the  performance  of  the  con¬ 
tract  will  be  paid,  without  subsequent  deduction  or  re¬ 
bate  on  any  account,  not  less  than  the  minimum  wages 
as  determined  bv  the  Serratarv  nf  T  f0  be  the  pre- 
vailing  minimum  wages  for  persons  employed  on  similar 
work  dr  in  the  particular  or  similar  industries  nr  groups 
ofiindnstries  currently  operating  m  the  locality  in  which 
the~materials,  artieles,  nr  equipment  are  to  be  | 

manufactured  or  furnished  under  sn.id  contract ; 

(c)  THat  no  person  employed  by  the  contractor  in  the 
manufacture  or  furnishing  of  the  materials,  supplies,  ar¬ 
ticles,  or  equipment  used  in  the  performance  of  the  con- 
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tract  shall  be  permitted  to  work  in  excess  of  eight  hours 
in  any  one  day  or  in  excess  of  forty  hours  in  any  one 
week; 

(d)  That  no  male  person  under  sixteen  years  of  age 
and  no  female  person  under  eighteen  years  of  age  and 
no  convict  labor  will  be  employed  by  the  contractor  in 
the  manufacture  or  production  or  furnishing  of  any  of 
the  materials,  supplies,  articles,  or  equipment  included  in 
such  contract  ;  and 

(e)  That  no  part  of  such  contract  will  be  performed 
nor  will  any  of  the  materials,  supplies,  articles,  or  equip¬ 
ment  to  be  manufactured  or  furnished  under  said  con¬ 
tract  be  manufactured  or  fabricated  in  any  plants,  fac¬ 
tories,  buildings,  or  surroundings  or  under  working  con¬ 
ditions  which  are  unsanitary  or  hazardous  or  dangerous 
to  the  health  and  safety  of  employees  engaged  in  the 
performance  of  said  contract.  Compliance  with  the  safety, 
sanitary,  and  factory  inspection  laws  of  the  State  in 
which  the  work  or  part  thereof  is  to  be  performed  shall 
be  prima-facie  evidence  of  compliance  with  this  subsec¬ 
tion. 

Sec.  2.  That  any  breach  or  violation  of  any  of  the 
representations  and  stipulations  in  any  contract  for  the 
purposes  set  forth  in  section  1  hereof  shall  render  the 
party  responsible  therefor  liable  to  the  United  States  of 
America  for  liquidated  damages,  in  addition  to  damages 
for  any  other  breach  of  such  contract,  the  sum  of  $10  per 
day  for  each  male  person  under  sixteen  years  of  age  or 
each  female  person  under  eighteen  years  of  age,  or  each 
convict  laborer  knowingly  employed  in  the  performance 
of  such  contract,  and  a  sum  equal  to  the  amount  of  any 
deductions,  rebates,  refunds,  or  underpayment  of  wages 
due  to  any  employee  engaged  in  the  performance  of  such 
contract;  and,  in  addition,  the  agency  of  the  United 
States  entering  into  such  contract  shall  have  the  right  to 
cancel  same  and  to  make  open-market  purchases  or  enter 
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into  other  contracts  for  the  completion  of  the  original 
contract,  charging  any  additional  cost  to  the  original  con¬ 
tractor.  Any  sums  of  money  due  to  the  United  States  of 
America  by  reason  of  any  violation  of  any  of  the  repre¬ 
sentations  and  stipulations  of  said  contract  set  forth  in 
section  1  hereof  may  be  withheld  from  any  amounts  due 
on  any  such  contracts  or  may  be  recovered  in  suits 
brought  in  the  name  of  the  United  States  of  America  by 
the  Attorney  General  thereof.  All  sums  withheld  or  re¬ 
covered  as  deductions,  rebates,  refunds,  or  underpay¬ 
ments  of  wages  shall  be  held  in  a  special  deposit  account 
and  shall  be  paid,  on  order  of  the  Secretary  of  Labor,  di¬ 
rectly  to  the  employees  who  have  been  paid  less  than 
minimum  rates  of  pay  as  set  forth  in  such  contracts  and 
on  whose  account  such  sums  were  withheld  or  recovered : 
Provided,  That  no  claims  by  employees  for  such  pay¬ 
ments  shall  be  entertained  unless  made  within  one  year 
from  the  date  of  actual  notice  to  the  contractor  of  the 
withholding  or  recovery  of  such  sums  by  the  United 
States  of  America. 

Sec.  3.  The  Comptroller  General  is  authorized  and  di¬ 
rected  to  distribute  a  list  to  all  agencies  of  the  United 
States  containing  the  names  of  persons  or  firms  found 
by  the  Secretary  of  Labor  to  have  breached  any  of  the 
agreements  or  representations  required  by  this  Act.  Un¬ 
less  the  Secretary  of  Labor  otherwise  recommends  no 
contracts  shall  be  awarded  to  such  persons  or  firms  or  to 
any  firm,  corporation,  partnership,  or  association  in  which 
such  persons  or  firms  have  a  controlling  interest  until 
three  years  have  elapsed  from  the  date  the  Secretary  of 
Labor  determines  such  breach  to  have  occurred. 

Sec.  4.  The  Secretary  of  Labor  is  hereby  authorized 
and  directed  to  administer  the  provisions  of  this  Act  and 
to  utilize  such  Federal  officers  and  employees  and,  with 
the  consent  of  the  State,  such  State  and  local  officers  and 
employees  as  he  may  find  necessary  to  assist  in  the  ad- 
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ministration  of  this  Act  and  to  prescribe  rules  and  regu¬ 
lations  with  respect  thereto.  The  Secretary  shall  ap¬ 
point,  without  regard  to  the  provisions  of  the  civil- 
service  laws  but  subject  to  the  Classification  Act  of  1923, 
an  administrative  officer,  and  such  attorneys  and  experts, 
and  shall  appoint  such  other  employees  with  regard  to 
existing  laws  applicable  to  the  employment  and  com¬ 
pensation  of  officers  and  employees  of  the  United  States, 
as  he  may  from  time  to  time  find  necessary  for  the  admin¬ 
istration  of  this  Act.  The  Secretary  of  Labor  or  his  au¬ 
thorized  representatives  shall  have  power  to  make  in¬ 
vestigations  and  findings  as  herein  provided,  and  prose¬ 
cute  any  inquiry  necessary  to  his  functions  in  any  part 
of  the  United  States.  The  Secretary  of  Labor  shall  have 
authority  from  time  to  time  to  make,  amend,  and  rescind 
such  rules  and  regulations  as  may  be  necessary  to  carry 
out  the  provisions  of  this  Act. 

Sec.  5.  Upon  his  own  motion  or  on  application  of  any 
person  affected  by  any  ruling  of  any  agency  of  the  United 
States  in  relation  to  any  proposal  or  contract  involving 
any  of  the  provisions  of  this  Act,  and  on  complaint  of  a 
breach  or  violation  of  any  representation  or  stipulation 
as  herein  provided,  the  Secretary  of  Labor,  or  an  impar¬ 
tial  representative  designated  by  him,  shall  have  the 
power  to  hold  hearings  and  to  issue  orders  requiring  the 
attendance  and  testimony  of  witnesses  and  the  produc¬ 
tion  of  evidence  under  oath.  Witnesses  shall  be  paid  the 
same  fees  and  mileage  that  are  paid  witnesses  in  the 
courts  of  the  United  States.  In  case  of  contumacy,  fail¬ 
ure,  or  refusal  of  any  person  to  obey  such  an  order,  any 
District  Court  of  the  United  States  or  of  any  Territory 
or  possession,  or  the  Supreme  Court  of  the  District  of 
Columbia,  within  the  jurisdiction  of  which  the  inquiry 
is  carried  on,  or  within  the  jurisdiction  of  which  said  per¬ 
son  who  is  guilty  of  contumacy,  failure,  or  refusal  is 
found,  or  resides  or  transacts  business,  upon  the  applica- 
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tion  by  the  Secretary  of  Labor  or  representative  desig¬ 
nated  by  him,  shall  have  jurisdiction  to  issue  to  such 
person  an  order  requiring  such  person  to  appear  before 
him  or  representative  designated  by  him,  to  produce  evi¬ 
dence  if,  as,  and  when  so  ordered,  and  to  give  testimony 
relating  to  the  matter  under  investigation  or  in  question ; 
and  any  failure  to  obey  such  order  of  the  court  may  be 
punished  by  said  court  as  a  contempt  thereof;  and  shall 
make  findings  of  fact  after  notice  and  hearing,  which 
findings  shall  be  conclusive  upon  all  agencies  of  the 
United  States,  and  if  supported  by  the  preponderance  of 
the  evidence,  shall  be  conclusive  in  any  court  of  the 
United  States ;  and  the  Secretary  of  Labor  or  authorized 
representative  shall  have  the  power,  and  is  hereby  auth¬ 
orized,  to  make  such  decisions,  based  upon  findings 
of  fact,  as  are  deemed  to  be  necessary  to  enforce  the  pro¬ 
visions  of  this  Act. 

Sec.  6.  Upon  a  written  finding  by  the  head  of  the  con¬ 
tracting  agency  or  department  that  the  inclusion  in  the 
proposal  or  contract  of  the  representations  or  stipulations 
set  forth  in  section  1  will  seriously  impair  the  conduct 
of  Government  business,  the  Secretary  of  Labor  shall 
make  exceptions  in  specific  cases  or  otherwise  when  jus¬ 
tice  or  public  interest  will  be  served  thereby.  Upon  the 
joint  recommendation  of  the  contracting  agency  and  the 
contractor,  the  Secretary  of  Labor  may  modify  the  terms 
of  an  existing  contract  respecting  minimum  rates  of  pay 
and  maximum  hours  of  labor  as  he  may  find  necessary 
and  proper  in  the  public  interest  or  to  prevent  injustice 
and  undue  hardship.  The  Secretary  of  Labor  may  pro¬ 
vide  reasonable  limitations  and  may  make  rules  and  regu¬ 
lations  allowing  reasonable  variations,  tolerances,  and  ex¬ 
emptions  to  and  from  any  or  all  provisions  of  this  Act 
respecting  minimum  rates  of  pay  and  maximum  hours  of 
labor  or  the  extent  of  the  application  of  this  Act  to  con¬ 
tractors,  as  hereinbefore  described.  Whenever  the  Sec- 
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retary  of  Labor  shall  permit  an  increase  in  the  maximum 
hours  of  labor  stipulated  in  the  contract,  he  shall  set  a 
rate  of  pay  for  any  overtime,  which  rate  shall  be  not  less 
than  one  and  one-half  times  the  basic  hourly  rate  re¬ 
ceived  by  any  employee  affected. 

Sec.  7.  Whenever  used  in  this  Act,  the  word  “person” 
includes  one  or  more  individuals,  partnerships,  associa¬ 
tions,  corporations,  legal  representatives,  trustees,  trus¬ 
tees  in  bankruptcy,  or  receivers. 

Sec.  8.  The  provisions  of  this  Act  shall  not  be  con¬ 
strued  to  modify  or  amend  title  III  of  the  Act  entitled 
“An  Act  making  appropriations  for  the  Treasury  and 
Post  Office  Departments  for  the  fiscal  year  ending  June 
30,  1934.  and  for  other  purposes”,  approved  May  3.  1933 
(commonly  known  as  the  Buy  American  Act),  nor  shall 
the  provisions  of  this  Act  be  construed  to  modify  or 
amend  the  Act  entitled  “An  Act  relating  to  the  rate  of 
wages  for  laborers  and  mechanics  employed  on  public 
buildings  of  the  United  States  and  the  District  of  Colum¬ 
bia  by  contractors  and  subcontractors,  and  for  other  pur¬ 
poses”,  approved  March  3.  1931  (commonly  known  as 
the  Bacon-Da  vis  Act),  as  amended  from  time  to  time, 
nor  the  labor  provisions  of  title  II  of  the  National  In¬ 
dustrial  Recovery  Act,  approved  June  16.  1933,  as  ex¬ 
tended,  or  of  section  7  of  the  Emergency  Relief  Appro¬ 
priation  Act.  approved  April  8,  1935;  nor  shall  the  pro¬ 
visions  of  this  Act  be  construed  to  modify  or  amend  the 
Act  entitled  “An  Act  to  provide  for  the  diversification 
of  employment  of  Federal  prisoners,  for  their  training 
and  schooling  in  trades  and  occupations,  and  for  other 
purposes”,  approved  May  27,  1930,  as  amended  and  sup¬ 
plemented  by  the  Act  approved  June  23,  1934. 

Sec.  9.  This  Act  shall  not  apply  to  purchases  of  such 
materials,  supplies,  articles,  or  equipment  as  may  usually 
be  bought  in  the  open  market ;  nor  shall  this  Act  apply  to 
perishables,  including  dairy,  livestock  and  nursery  prod- 
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ucts,  or  to  agricultural  or  farm  products  processed  for 
first  sale  by  the  original  producers;  nor  to  any  contracts 
made  by  the  Secretary  of  Agriculture  for  the  purchase  of 
agricultural  commodities  or  the  products  thereof.  Noth¬ 
ing  in  this  Act  shall  be  construed  to  apply  to  carriage 
of  freight  or  personnel  by  vessel,  airplane,  bus,  truck,  ex¬ 
press,  or  railway  line  where  published  tariff  rates  are  in 
effect  or  to  common  carriers  subject  to  the  Communica¬ 
tions  Act  of  1934. 

SEPARABILITY  CLAUSE 

Sec.  10.  If  any  provision  of  this  Act,  or  the  applica¬ 
tion  thereof  to  any  persons  or  circumstances,  is  held  in¬ 
valid,  the  remainder  of  the  Act,  and  the  application  of 
such  provisions  to  other  persons  or  circumstances,  shall 
not  be  affected  thereby. 

Sec.  11.  This  Act  shall  apply  to  all  contracts  entered 
into  pursuant  to  invitations  for  bids  issued  on  or  after 
ninety  days  from  the  effective  date  of  this  Act:  Provided, 
however,  That  the  provisions  requiring  the  inclusion  of 
representations  with  respect  to  minimum  wages  shall  ap¬ 
ply  only  to  purchases  or  contracts  relating  to  such  in¬ 
dustries  as  have  been  the  subject  matter  of  a  determina¬ 
tion  by  the  Secretary  of  Labor. 


Approved,  June  30,  1936. 


APPENDIX  A2 


No.  504 — REGULATIONS  PRESCRIBED  BY  THE 
SECRETARY  OF  LABOR  UNDER  PUBLIC  ACT 
NO.  846,  SEVENTY-FOURTH  CONGRESS 

(SERIES  A) 

By  virtue  of  the  authority  vested  in  the  Secretary  of 
Labor  by  section  4  of  the  Act  entitled  “An  Act  to  provide 
conditions  for  the  purchase  of  supplies  and  the  making  of 
contracts  by  the  United  States,  and  for  other  purposes”, 
(Act  of  June  30,  1936,  Public,  No.  846,  74th  Cong.)  and 
in  order  to  establish  uniform  procedure  under  said  act, 
the  following  Regulations  are  hereby  prescribed: 

Part  I.— CONTRACT  STIPULATIONS 

Article  1.  (Insertion  of  Stipulations). — Except  as 
hereinafter  directed,  in  every  contract  made  and  entered 
into  by  an  executive  department,  independent  establish¬ 
ment,  or  other  agency  or  instrumentality  of  the  United 
States,  or  by  the  District  of  Columbia,  or  by  any  corpora¬ 
tion  all  the  stock  of  which  is  beneficially  owned  by  the 
United  States,  for  the  manufacture  or  furnishing  of  ma¬ 
terials,  supplies,  articles,  and  equipment,  with  respect  to 
which  invitations  for  bids  are  issued  on  or  after  Septem¬ 
ber  28,  1936,  the  contracting  officer  shall  cause  to  be  in¬ 
serted  in  such  invitation  or  the  specifications  and  in  such 
contract,  the  following  stipulations: 

Representations  and  stipulations  pursuant  to  Public  Act  No. 
846,  Seventy- fourth  Congress: 

(a)  The  contractor  is  the  manufacturer  of  or  a  regular 
dealer  in  the  materials,  supplies,  articles,  or  equipment  to  be 
manufactured  or  used  in  the  performance  of  the  contract. 

( b )  All  persons  employed  by  the  contractor  in  the  manu¬ 
facture  or  furnishing  of  the  materials,  supplies,  articles,  or 
equipment  used  in  the  performance  of  the  contract  will  be 
paid,  without  subsequent  deduction  or  rebate  on  any  account, 
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not  less  than  the  minimum  wages  as  determined  by  the  Secre¬ 
tary  of  Labor  to  be  the  prevailing  minimum  wages  for  persons 
employed  on  similar  work  or  in  the  particular  or  similar  in¬ 
dustries  or  groups  of  industries  currently  operating  in  the  local¬ 
ity  in  which  the  materials,  supplies,  articles,  or  equipment  are 
to  be  manufactured  or  furnished  under  the  contract:  Provided,  "N 
however,  That  this  stipulation  with  respect  to  minimum  wages  J 
shall  apply  only  to  purchases  or  contracts  relating  to  such  in-  / 
dustries  as  have  been  the  subject  matter  of  a  determination  by  /  , 
the  Secretary  of  Labor. 

(c)  No  person  employed  by  the  contractor  in  the  manu¬ 
facture  or  furnishing  of  the  materials,  supplies,  articles,  or 
equipment  used  in  the  performance  of  the  contract  shall  be  per¬ 
mitted  to  work  in  excess  of  8  hours  in  any  1  day  or  in  excess  of 
40  hours  in  any  1  week,  unless  such  person  is  paid  such  ap¬ 
plicable  overtime  rate  as  has  been  set  by  the  Secretary  of 
Labor. 

(d)  No  male  person  under  16  years  of  age  and  no  female 
person  under  18  years  of  age  and  no  convict  labor  will  be  em¬ 
ployed  by  the  contractor  in  the  manufacture  or  production  or 
furnishing  of  any  of  the  materials,  supplies,  articles,  or  equip¬ 
ment  included  in  the  contract. 

(e)  No  part  of  the  contract  will  be  performed  nor  will  any 
of  the  materials,  supplies,  articles,  or  equipment  to  be  manu¬ 
factured  or  furnished  under  such  contract  be  manufactured  or 
fabricated  in  any  plants,  factories,  buildings,  or  surroundings 
or  under  working  conditions  which  are  insanitary  or  hazardous 
or  dangerous  to  the  health  and  safety  of  employees  engaged  in 
the  performance  of  the  contract.  Compliance  with  the  safety, 
sanitary,  and  factory  inspection  laws  of  the  State  in  which 
the  work  or  part  thereof  is  to  be  performed  shall  be  prima- 
facie  evidence  of  compliance  with  this  subsection. 

(/)  Any  breach  or  violation  of  any  of  the  foregoing  repre¬ 
sentations  and  stipulations  shall  render  the  party  responsible 
therefor  liable  to  the  United  States  of  America  for  liquidated 
damages,  in  addition  to  damages  for  any  other  breach  of  the 
contract,  in  the  sum  of  $10  per  day  for  each  male  person  under 
16  years  of  age  or  each  female  person  under  18  years  of  age, 
or  each  convict  laborer  knowingly  employed  in  the  perform- 
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ance  of  the  contract,  and  a  sum  equal  to  the  amount  of  any 
deductions,  rebates,  refunds,  or  underpayment  of  wages  due  to 
any  employee  engaged  in  the  performance  of  the  contract ;  and, 
in  addition,  the  agency  of  the  United  States  entering  into  the 
contract  shall  have  the  right  to  cancel  same  and  to  make  open- 
market  purchases  or  enter  into  other  contracts  for  the  comple¬ 
tion  of  the  original  contract,  charging  any  additional  cost  to 
the  original  contractor.  Any  sums  of  money  due  to  the  United 
States  of  America  by  reason  of  any  violation  of  any  of  the 
representations  and  stipulations  of  the  contract  as  set  forth 
herein  may  be  withheld  from  any  amounts  due  on  the  contract 
or  may  be  recovered  in  a  suit  brought  in  the  name  of  the 
United  States  of  America  by  the  Attorney  General  thereof. 
All  sums  withheld  or  recovered  as  deductions,  rebates,  refunds, 
or  underpayments  of  wages  shall  be  held  in  a  special  deposit 
account  and  shall  be  paid,  on  order  of  the  Secretary  of  Labor, 
directly  to  the  employees  who  have  been  paid  less  than  mini¬ 
mum  rates  of  pay  as  set  forth  in  such  contracts  and  on  whose 
account  such  sums  were  withheld  or  recovered :  Provided,  That 
no  claims  by  employees  for  such  payments  shall  be  entertained 
unless  made  within  1  year  from  the  date  of  actual  notice  to  the 
contractor  of  the  withholding  or  recovery  of  such  sums  by  the 
United  States  of  America. 

( g )  The  contractor  shall  post  a  copy  of  the  stipulations  in 
a  prominent  and  readily  accessible  place  at  the  site  of  the  con¬ 
tract  work  and  shall  keep  such  employment  records  as  are  re¬ 
quired  in  the  Regulations  under  the  act  available  for  inspec¬ 
tion  by  authorized  representatives  of  the  Secretary  of  Labor. 

(h)  The  foregoing  stipulations  shall  be  deemed  inoperative, 
if  this  contract  is  for  a  definite  amount  not  in  excess  of  $10,000. 

Art.  2.  (Statutory  Exemptions). — Inclusion  of  the 
stipulations  herein  enumerated  is  not  required  in  the  fol¬ 
lowing  instances: 

(а)  Where  the  contracting  officer  is  authorized  by  statute  or 
otherwise  to  purchase  in  the  open  market  without  advertising 
for  proposals; 

(б)  Where  the  contract  relates  to  perishables,  including 
dairy,  livestock,  and  nursery  products;  (“perishables”  cover 
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products  subject  to  decay  or  spoilage  and  not  products  canned, 
salted,  smoked,  or  otherwise  preserved) ; 

(c)  Where  the  contract  relates  to  agricultural  or  farm 
products  processed  for  first  sale  by  the  original  producers; 

( d )  Where  the  contract  is  by  the  Secretary’  of  Agriculture 
for  the  purchase  of  agricultural  commodities  or  the  products 
thereof ; 

(e)  Where  the  contract  is  with  a  common  carrier  for  carriage 
of  freight  or  personnel  by  vessel,  airplane,  bus,  truck,  express, 
or  railway  line,  where  published  tariff  rates  are  in  effect; 

(/)  Where  the  contract  is  for  the  furnishing  of  service  by 
radio,  telephone,  telegraph,  or  cable  companies,  subject  to  the 
Federal  Communications  Act  of  1934. 

Part  II.— ADMINISTRATIVE  REGULATIONS 

Art.  101.  (Manufacturer  or  Regular  Dealer). — A  bid¬ 
der  or  contractor  shall  be  deemed  to  be  a  “manufacturer” 
or  “regular  dealer”  within  the  meaning  of  the  stipulation 
required  by  section  1  (a)  of  the  act  and  article  1  (a)  of 
these  Regulations  if  he  falls  within  one  of  the  following 
categories: 

(a)  A  manufacturer  is  a  person  who  owns,  operates,  or 
maintains  a  factory  or  establishment  that  produces  on  the 
premises  the  materials,  supplies,  articles,  or  equipment  re¬ 
quired  under  the  contract  and  of  the  general  character  de¬ 
scribed  by  the  specifications. 

( b )  A  regular  dealer  is  a  person  who  owns,  operates,  or 
maintains  a  store,  warehouse,  or  other  establishment  in  which 
the  materials,  supplies,  articles,  or  equipment  of  the  general 
character  described  by  the  specifications  and  required  under 
the  contract  are  bought,  kept  in  stock,  and  sold  to  the  public 
in  the  usual  course  of  business. 

Except  as  hereinafter  provided,  every  bid  received  from 
any  bidder  who  does  not  fall  within  one  of  the  foregoing 
categories  shall  be  rejected  by  the  contracting  officer. 

Whenever  justice  and  the  public  interest  will  be  served, 
bids  for  a  contract  or  class  of  contracts  will  be  exempted 
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from  the  foregoing  requirement  by  the  Secretary  of  Labor 
upon  the  request  of  the  head  of  the  contracting  agency  or 
department  when  accompanied  by  his  finding  of  fact  that 
it  will  be  so  difficult  to  obtain  satisfactory  bids  for  the 
contract  or  class  of  contracts  under  the  stipulated  restric¬ 
tions.  that  the  conduct  of  Government  business  will  be 
seriously  impaired. 

Art.  102.  (Employees  Affected). — The  stipulations 
shall  be  deemed  applicable  only  to  employees  engaged  in 
or  connected  with  the  manufacture,  fabrication,  assem¬ 
bling.  handling,  supervision,  or  shipment  of  materials, 
supplies,  articles,  or  equipment  required  under  the  con¬ 
tract  and  shall  not  be  deemed  applicable  to  office  or  cus¬ 
todial  employees. 

Art.  103.  (Overtime). — Employees  engaged  in  or  con¬ 
nected  with  the  manufacture,  fabrication,  assembling, 
handling,  supervision,  or  shipment  of  materials,  supplies, 
articles,  or  equipment  used  in  the  performance  of  the  con¬ 
tract  may  be  employed  in  excess  of  8  hours  in  any  1  day  or 
in  excess  of  40  hours  in  any  1  week,  provided  such  per¬ 
sons  shall  be  paid  for  any  hours  in  excess  of  such  limits 
the  overtime  rate  of  pay  which  has  been  set  therefor  by 
the  Secretary  of  Labor. 

Until  otherwise  set  by  the  Secretary  of  Labor  the  rate 
of  pay  for  such  overtime  shall  be  one  and  one-half  times 
the  basic  hourly  rate  or  piece  rate  received  by  the  em¬ 
ployee. 

If  in  any  1  week  or  part  thereof  an  employee  is  engaged 
in  work  covered  by  the  contractor’s  stipulations,  his  over¬ 
time  shall  be  computed  after  8  hours  in  any  1  day  or  after 
40  hours  in  any  1  week  during  which  no  single  daily  total 
of  employment  may  be  in  excess  of  8  hours  without  pay¬ 
ment  of  the  overtime  rate. 

Art.  104.  (Dealer  as  Agent  of  Undisclosed  Principal). 
— Whenever  a  dealer,  to  whom  a  contract  within  the  Act 
and  Regulations  has  been  awarded,  causes  a  manufacturer 
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to  deliver  directly  to  the  Government  the  materials,  sup¬ 
plies,  articles,  or  equipment  required  under  the  contract, 
such  dealer  will  be  deemed  the  agent  of  the  manufacturer 
in  executing  the  contract.  As  the  principal  of  such  agent 
the  manufacturer  will  be  deemed  to  have  agreed  to  the 
stipulations  contained  in  the  contract. 

Art.  201.  (Breach  of  Stipulations). — Whenever  the 
Department  of  Labor  notifies  the  head  of  a  contracting 
agency  that  a  contractor  is  liable  for  liquidated  damages 
by  reason  of  a  breach  of  stipulations  as  provided  in  sec¬ 
tion  2  of  the  Act.  there  shall  be  withheld  from  any  bal¬ 
ance  due  under  the  contract  such  amount  as  may  be 
necessary  to  satisfy  such  liability  pending  final  disposi¬ 
tion  of  the  case. 

Whenever  a  final  determination  of  a  breach  of  stipu¬ 
lations  is  made,  the  Secretary  of  Labor  will  furnish  to  the 
contracting  agency  a  copy  of  the  findings  and  decision 
with  such  recommendations  as  will  assist  the  contracting 
agency  in  determining  whether  or  not  the  contract  should 
be  canceled  for  such  breach. 

Art.  501.  (Records  of  Employment). — Every  con¬ 
tractor  subject  to  the  provisions  of  the  Act  and  these 
Regulations  shall  maintain  the  following  records  of  em¬ 
ployment  which  shall  be  available  for  the  inspection  and 
transcription  of  authorized  representatives  of  the  Secre¬ 
tary  of  Labor: 

(а)  Name,  address,  sex,  and  occupation  of  each  employee 
covered  by  the  contract  stipulations. 

(б)  Date  of  birth  of  each  such  employee  under  21  years  of 
age. 

(c)  Wage  and  hour  records  for  each  such  employees  including 
the  rate  of  wages  and  the  amount  paid  each  pay  period,  the  hours 
worked  each  day  and  each  week,  and  the  period  during  which 
each  such  employee  was  engaged  on  a  Government  contract 
with  the  number  of  such  contract.  Compliance  with  this  sub¬ 
section  shall  be  deemed  complete  if  wage  and  hour  records  for 
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all  employees  in  the  plant  are  maintained  during  the  period 
between  the  award  of  any  Government  contract  and  the  date 
of  delivery  of  the  materials,  supplies,  articles,  or  equipment: 
Provided,  That  where  no  separate  records  for  employees  en¬ 
gaged  on  Government  contracts  are  maintained,  it  shall  be  pre¬ 
sumed  until  affirmative  proof  is  presented  to  the  contrary  that 
all  employees  in  the  plant,  from  the  date  of  award  of  any  such 
contract  until  the  date  of  delivery  of  the  materials,  supplies, 
articles,  or  equipment,  were  engaged  on  such  Government 
contract. 

Such  records  shall  be  kept  on  file  for  at  least  1  year  after 
the  termination  of  the  contract. 

Art.  601.  (Requests  for  Exceptions  and  Exemptions). 
— Request  for  the  exception  or  exemption  of  a  contract 
or  class  of  contracts  from  the  inclusion  or  application  of 
one  or  more  of  those  stipulations  required  by  article  1 
must  be  made  by  the  head  of  a  contracting  agency  or  de¬ 
partment  and  shall  be  accompanied  with  a  finding  by  him 
setting  forth  reasons  why  such  inclusion  or  application 
will  seriously  impair  the  conduct  of  Government  business. 

Request  for  the  exception  or  exemption  of  a  stipula¬ 
tion  respecting  minimum  rates  of  pay  and  maximum 
hours  of  labor  contained  in  an  existing  contract  must  be 
made  jointly  by  the  head  of  the  contracting  agency  and 
the  contractor  and  shall  be  accompanied  with  a  joint  find¬ 
ing  by  them  setting  forth  reasons  why  such  exception  or 
exemption  is  desired. 

All  requests  for  exceptions  or  exemptions  shall  be  trans¬ 
mitted  through  the  Procurement  Division  of  the  Treasury 
for  submission  to  the  Department  of  Labor  for  considera¬ 
tion  and  shall  be  returned  through  the  Procurement 
Division. 

Art.  602.  (Decision  Concerning  Exceptions  and  Ex¬ 
emptions). — Decisions  concerning  exceptions  and  exemp¬ 
tions  shall  be  in  writing  and  approved  by  the  Secretary 
of  Labor  or  officers  prescribed  by  him.  originals  being  filed 
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in  the  Department  of  Labor,  and  certified  copies  shall  be 
transmitted  to  the  department  or  agency  originating  the 
request,  to  the  Comptroller  General,  and  to  the  Procure¬ 
ment  Division  of  the  Treasury.  All  such  decisions  shall 
be  promulgated  to  all  contracting  agencies  by  the  Pro¬ 
curement  Division  of  the  Treasury. 

Art.  603.  (Administrative  Exemptions). — The  follow¬ 
ing  classes  of  contracts  have  been  exempted  from  the 
application  of  article  1  of  these  Regulations  pursuant  to 
the  procedure  required  under  section  6  of  the  act: 

(a)  Contracts  for  public  utility  services  including  electric 
light  and  power,  water,  steam,  and  gas; 

(b)  Contracts  which  are  to  be  performed  outside  the  geo¬ 
graphic  limits  of  the  United  States,  its  Territories,  and  the 
District  of  Columbia,  except  where  such  performance  requires 
a  shipment  from  within  such  geographic  limits; 

(c)  Contracts  covering  purchases  against  the  account  of  a 
defaulting  contractor  where  the  stipulations  required  herein 
were  not  included  in  the  defaulted  contract. 

Art.  701.  (Definition  of  “Person’’). — Whenever  used 
in  these  Regulations,  the  word  “person”  includes  one  or 
more  individuals,  partnerships,  associations,  corporations, 
legal  representatives,  trustees,  trustees  in  bankruptcy,  or 
receivers. 

Art.  1101.  (Minimum  Wages). — Until  a  determina¬ 
tion  of  the  prevailing  minimum  wage  for  a  particular  in¬ 
dustry  or  group  of  industries  has  been  made  by  the  Sec¬ 
retary  of  Labor  prior  to  the  invitation  for  bids,  the  stipu¬ 
lation  with  respect  to  wages  in  section  1  (6)  of  the  Act 
will  be  inoperative,  as  provided  in  article  1  (b)  of  these 
Regulations. 

Determinations  of  prevailing  minimum  wages  or 
changes  therein  will  be  published  in  the  Federal  Register 
and  sent  to  contracting  officers  through  circular  letters  of 
the  Procurement  Division  of  the  Treasury.  Such  de¬ 
terminations  will  be  effective  upon  the  dates  fixed  therein. 
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Art.  1201.  (Reports  of  Contracts  Awarded). — When¬ 
ever  the  contracting  officer  shall  award  a  contract  in 
which  the  stipulations  required  under  article  1  are  opera¬ 
tive,  he  shall  furnish  the  Department  of  Labor  in  dupli¬ 
cate  on  forms  provided  for  this  purpose,  a  statement 
showing  the  name  of  the  contracting  agency,  the  pur¬ 
chase  order  number,  the  material  purchased,  the  date  of 
award,  the  contract  price,  the  proposed  date  of  delivery, 
the  contractor's  name  and  address,  and  the  name  and  lo¬ 
cation  of  the  plant  or  plants  fabricating  or  supplying  the 
subject  matter  of  the  contract. 

Art.  1202.  (Complaints). — Whenever  any  officer  or 
employee  of  the  United  States  Government  or  of  any 
agency  thereof  has  any  knowledge  of  or  receives  any  com¬ 
plaint  with  respect  to  a  breach  or  violation  of  the  stipu¬ 
lations  required  under  article  1.  he  shall  transmit  such 
complaint  according  to  the  usual  practice  in  his  depart¬ 
ment  to  the  Department  of  Labor  together  with  such 
other  information  as  he  has  in  his  possession. 

Art.  1203.  (Other  Contracts). — Nothing  in  these  Regu¬ 
lations  shall  be  construed  as  impairing  the  authority  pos¬ 
sessed  by  any  contracting  agency  to  require  labor  stand¬ 
ards  in  contracts  not  covered  by  this  act. 

Frances  Perkins, 
Secretary  of  Labor. 

Washington,  D.  C.,  September  14,  1936. 
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“Lowest  Responsible  Bidder”  Statute,  Rev.  Stat. 

Sec.  3709,  41  U.S.C.A.  Sec.  5 . 45,  128 

New  York  Laws  1927,  c.  563,  Sec.  1 -  36 

Public  Contracts  Act,  June  30,  1936;  Public  No. 

846;  74th  Cong.;  49  Stat.  2036,  c.  881 

2,  Append.  A1 

Public  Contracts  Act,  Regs.  No.  504  (Sept.  14, 

1936)  . . 16,  Append.  A2 

Texas  Gen.  Laws  (1933)  c.  45,  Sec.  4 -  36 
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IN  THE 


3Inttei>  States  (Emirt  of  Appeals 
fnr  the  Ststrirt  af  (Eolumbia 


Lukens  Steel  Company,  a  corpora¬ 
tion,  et  al., 


Appellants, 


vs. 


Frances  Perkins,  individually  and  as 
Secretary  of  Labor  of  the  United 
States,  et  al., 

Appellees. 


No.  7368 


Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Columbia 


BRIEF  FOR  APPELLANTS 


STATEMENT 

1.  The  General  Nature  of  the  Action. 

This  case  is  here  on  appeal  (R.  320)  from  a  final 
judgment  entered  March  14,  1939,  of  the  District 
Court  of  the  United  States  for  the  District  of  Colum¬ 
bia,  which  dismissed  appellants’  Complaint  for  In¬ 
junction  and  Declaratory  Judgment,  as  amended 
(hereinafter  called  the  Complaint),  refused  to  rule 
on  and  to  grant  appellants’  motion  for  preliminary 
injunction  for  the  reason,  as  stated  by  that  Court,  that 
dismissal  of  the  Complaint  disposed  of  the  action  in 
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that  Court,  dissolved  a  temporary  restraining  order 
theretofore  issued,  and  denied  appellants’  application 
for  a  stay  and  injunction  pending  appeal  (R.  319). 

The  Court  below  (Bailey,  J.)  did  not  write  an 
opinion  or  state  conclusions  of  law. 

The  Complaint  (R.  2-44,  3 13-3 17) x,  filed  February 
25,  1939,  challenges  the  validity  of  a  determination 
dated  January  16,  1939,  and  effective  March  1,  1939  la 
(R.  254),  hereinafter  called  the  Determination, 
which  appellee  McLaughlin  (Assistant  Secretary  of 
Labor),  acting  with  the  approval  and  participation 
of  appellee  Perkins,  Secretary  of  Labor  (R.  24), 
purported  to  make  as  Acting  Secretary  of 
Labor  pursuant  to  the  Public  Contracts  (Walsh- 
Healey)  Act,2  and  which  “establishes”  the  minimum 
wages  which  members  of  the  Iron  and  Steel  Industry 
who  desire  to  bid  on  contracts  to  be  let  by  agencies  of 
the  United  States  must  agree  to  pay  to  employees  en¬ 
gaged  in  the  performance  thereof  (R.  24). 

In  the  Complaint,  appellees,  seven  of  the  smaller 
Eastern  producers  of  iron  and  steel  products  (R.  9), 
who,  with  one  exception,3  have  been  profitably  selling 
iron  and  steel  products  to  agencies  of  the  United 
States  for  years  (R.  4-8,  313),  and  some  of  whom  are 

1  The  Complaint  as  originally  filed  is  set  forth  at  R.  2-25S.  The  amend¬ 
ments  thereto  filed  pursuant  to  leave  of  Court  arc  set  forth  at  R.  313-317. 

u  Except  to  the  extent  restrained  by  the  temporary  restraining  order 
issued  by  the  District  Court  February  28,  1939  (R.  281-28S),  as  thereafter 
extended  (R.  31S)  and  subsequently  dissolved  (R.  320).  By  injunction 
pendente  life  entered  March  27,  1939,  in  Original  No.  3056,  this  Court 
enjoined  the  appellees,  and  each  of  them,  until  further  order  of  the 
Court,  from  continuing  the  Determination  in  effect. 

1  Act  of  Congress  approved  June  30,  1936;  Public  No.  846 — 74th  Cong.; 
49  Stat.  2036-2039,  c.  881. 

*  The  Atlantic  Wire  Company. 
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presently  engaged  in  performance  of  contracts  with 
such  agencies  covering  substantial  amounts  of  such 
products  (R.  4-5),  seek,  in  substance  (R.  42-44): 

(a)  to  enjoin  appellees  Perkins  and  Mc¬ 
Laughlin  and  appellee  Walling,  the  Adminis¬ 
trator  of  the  Division  of  Public  Contracts  of  the 
Department  of  Labor,  individually  and  in  their 
respective  official  capacities,  from  causing  or 
permitting  the  Determination  to  become  effec¬ 
tive  and  holding  it  out  as  effective  or  valid  or 
authorized  by  law; 

(b)  to  compel  such  appellees  to  set  aside  and 
withdraw  the  Determination; 

(c)  to  enjoin  appellee  Peoples,  individually 
and  as  Director  of  the  Procurement  Division  of 
the  Department  of  the  Treasury,  and  the  re¬ 
maining  appellees,  individually  and  in  their  re¬ 
spective  official  capacities  as  Secretary  of  the 
Navy,  Secretary  of  War,  Secretary  of  the 
Treasury,  Secretary  of  the  Interior,  and  Post¬ 
master  General,  from  giving  effect  to  the  De¬ 
termination  in  the  bidding  upon  and  award  of 
public  contracts  for  the  manufacture  or  furnish¬ 
ing  of  products  of  the  Iron  and  Steel  Industry; 
and 

(d)  a  declaratory  judgment  that  the  Determi¬ 
nation  is  invalid  and  unauthorized  by  law. 

The  Complaint  also  contained  prayers  for  general 
relief  (R.  44)  and  for  a  temporary  restraining  order 
(R.  38-40)  and  preliminary  injunction  (R.  40-42) 
giving  injunctive  relief  of  the  character  above  set 
forth. 
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2.  The  Determination,  the  Validity  of  Which  is 
Questioned. 

A  copy  of  the  Public  Contracts  Act  (hereinafter 
sometimes  called  the  Act),  pursuant  to  which  the 
Determination  was  purported  to  have  been  made,  is 
set  forth  in  Appendix  Al. 

The  Act  provides,  inter  alia,  in  substance,  that  in 
any  contract  made  by  any  agency  of  the  United 
States  for  the  manufacture  or  furnishing  of  materi¬ 
als  or  equipment  in  any  amount  exceeding  $10,000, 
there  shall  be  included  a  representation  and  stipu¬ 
lation 

“That  all  persons  employed  by  the  contractor 
*  *  *  in  the  performance  of  the  contract  will  be 
paid  *  *  *  not  less  than  the  minimum  wages  as 
determined  by  the  Secretary  of  Labor  to  be  the 
PREVAILING  MINIMUM  WAGES  for 
persons  employed  on  similar  work  or  in  the  par¬ 
ticular  or  similar  industries  or  groups  of  indus¬ 
tries  currently  operating  IN  THE  LOCAL¬ 
ITY  IN  WHICH  THE  MATERIALS  *  *  * 
or  equipment  ARE  TO  BE  MANUFAC¬ 
TURED  OR  FURNISHED  UNDER  SAID 
CONTRACT  *  *  •  [Sec.  1(b).] 

^ 

“*  *  *  Provided,  however,  That  the  provisions 
[of  the  Act]  requiring  the  inclusion  of  repre¬ 
sentations  with  respect  to  minimum  wages  shall 
apply  only  to  *  *  *  contracts  relating  to  such 
industries  as  have  been  the  subject  matter  of  a 
determination  by  the  Secretary  of  Labor.”  (Sec. 
11.)  [Emphasis  added.] 

The  Determination  (R.  239-254)  purported  to  di¬ 
vide  the  entire  United  States  into  six  areas,  designated 
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as  “LOCALITIES”,  and  to  determine  the  prevail¬ 
ing  minimum  wages  for  persons  employed  in  the 
manufacture  or  furnishing  of  the  products  of  the  Iron 
and  Steel  Industry  therein. 

It  purported  to  be  predicated,  in  toto,  upon  the 
theory  that,  as  matter  of  law,  the  term  “locality”,  as 
employed  in  Section  1(b)  of  the  Act,  means  any 
area,  however  large,  which  the  Secretary  of  Labor 
may  choose  in  the  light  of  economic  factors  for  the 
purpose  of  determining  prevailing  minimum  wages 
(R.  26,  244-247).  As  hereinafter  more  fully  pointed 
out,  appellants  contend  that  such  construction  of  the 
term  “locality”  is  really  no  construction  at  all. 

The  Determination  states  that  “in  the  LOCAL¬ 
ITY  consisting  of  Ohio,  Pennsylvania,  Delaware, 
Maryland,  Kentucky,  New  Jersey,  New  York,  Con¬ 
necticut,  Rhode  Island,  Massachusetts,  Vermont, 
New  Hampshire,  and  Maine,  and  that  portion  of 
the  State  of  West  Virginia  comprised  within  the 
counties  of  Hancock,  Brooke,  Ohio,  Marshall,  Har¬ 
rison,  and  Monongalia,  and  the  District  of  Colum¬ 
bia”  [emphasis  added]  the  prevailing  minimum 
wage  is  determined  to  be  62J4  cents  per  hour  (R. 
254). 

In  the  other  five  so-called  “localities”  selected  in 
the  Determination,  viz. : 

I 

(1)  the  “southern  area”,  consisting  of  12 
States4  and  49  counties  of  West  Virginia  (R. 
247), 

(2)  the  west  “coastal  states” 5  (R.  248), 


4  Louisiana,  Arkansas,  Mississippi,  North  Carolina,  South  Carolina, 
Florida,  Oklahoma,  Texas,  Alabama,  Tennessee,  Georgia  and  Virginia. 
‘Washington,  Oregon  and  California. 
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(3)  the  8  “mountain  states”  6  (R.  248), 

(4)  the  7  “remaining  states  east  of  the  moun¬ 
tain  states  and  west  of  the  Mississippi”  7  and  the 
area  about  East  St.  Louis,  Illinois  (R.  248,  253), 
and 

(5)  the  4  states  in  the  “area  immediately  to 
the  east  of  the  trans-Mississippi  locality”  8  (R. 
249), 

the  hourly  prevailing  minimum  wages  are  deter¬ 
mined  to  be  45  cents,  60  cents,  60  cents,  58^4  cents 
and  62J/2  cents,  respectively  (R.  253-254). 

For  the  convenience  of  the  Court,  there  are  set 
forth  in  Appendixes  B,  C  and  D,  respectively, 

(a)  a  map  of  the  United  States  showing  the 
six  areas  designated  as  “localities”  in  the  Deter¬ 
mination,  and  the  prevailing  minimum  wages 
“established”  in  each  (Appendix  B); 

(b)  a  copy  of  a  map  (contained  in  the  Feb¬ 
ruary,  1939,  issue  of  the  Labor  Information  Bul¬ 
letin  published  by  the  United  States  Depart¬ 
ment  of  Labor)  which  shows  the  areas  in  which 
the  four  wage  rates  established  by  the  Deter¬ 
mination  were  “set”  (Appendix  C)  ;  and 

(c)  a  map  of  the  United  States  depicting  (i) 
the  approximate  location  of  the  plants  in  the 
Iron  and  Steel  Industry  concerning  which  wage 
data  are  set  forth  (R.  63-74)  in  the  Findings  of 

'Montana,  Idaho,  Nevada,  Wyoming,  New  Mexico,  Utah,  Colorado 
and  Arizona. 

T  North  Dakota,  South  Dakota,  Nebraska,  Kansas,  Minnesota,  Iowa  and 
Missouri. 

'Wisconsin,  Illinois  (except  the  area  in  and  around  East  St.  Louis, 
Illinois),  Michigan  and  Indiana. 
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Fact,  Conclusions  and  Recommendations  of  the 
Public  Contracts  Board  for  the  Consideration 
of  the  Secretary  of  Labor  dated  October  27, 
1938  (R.  47-218),  hereinafter  called  the  Report,0 
upon  which  the  Determination  was  based  (R. 
241,  314),  (ii)  the  common  labor  base  rate  (i.e., 
the  minimum  wage — R.  313-314)  paid  by  each 
such  plant,  and  (iii)  a  classifications  of  such 
plants  by  the  number  of  wage  earners  employed 
thereat  (Appendix  D). 

3.  The  Locations  of  Appellants’  plants;  the  Mini¬ 
mum  Wages  Paid  Thereat;  and  the  Collec¬ 
tive  Bargaining  Agreements  Pursuant  to 
Which  They  Are  Paid. 

Appellants  operate  iron  and  steel  plants  10  in  the 
following  LOCALITIES:  Coatesville,11  Ivy  Rock, 
Conshohocken,  Swedeland,12  Chester,13  and  Harris¬ 
burg,14  Pennsylvania;  Colgate,  Maryland;15  and 
Branford,  Connecticut 16  (R.  3-8).  The  minimum 

*  The  Public  Contracts  Board  held  what  it  called  a  “hearing”,  at  which 
it  received  what  it  called  “evidence”,  prior  to  rendering  the  Report 
(R.  15-16,  49-54-). 

“Appellants  manufacture  and  sell  a  variety  of  iron  and  steel  products, 
including  steel  plates  (both  sheared  and  universal),  Hanged  and  dished 
heads,  steel  and  wrought  iron  pipe,  hot  and  cold  rolled  sheets,  hot  rolled 
annealed  sheets,  galvanized,  black  and  stainless  sheets,  plain  and  gal¬ 
vanized  wire,  gas  cylinders,  aerial  bombs,  flanges,  coils  and  couplings 
(R.  3-8). 

“Approximately  40  miles  from  Philadelphia,  Pennsylvania,  and  310 
miles  from  Pittsburgh,  Pennsylvania. 

“Ivy  Rock,  Conshohocken  and  Swedeland  are  located  approximately  15 
miles  from  Philadelphia  and  340  miles  from  Pittsburgh. 

“Approximately  15  miles  southwest  of  Philadelphia  and  330  miles 
from  Pittsburgh. 

u  Approximately  100  miles  from  Philadelphia  and  250  miles  from 
Pittsburgh. 

15  Approximately  340  miles  from  Pittsburgh. 

“Approximately  520  miles  from  Pittsburgh. 
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wages  (common  labor  base  rates)  paid  by  them  vary, 
depending  on  the  particular  appellant  and  the  par¬ 
ticular  LOCALITY  in  which  its  plant  is  situated, 
from  56^4  cents  to  52J4  cents  per  hour  (R.  3-9, 
313).17 

In  four  instances  such  minimum  wages  (of  53 
cents  and  56^4  cents  per  hour)  are  paid  pursuant  to 
agreements  with  either  the  Steel  Workers  Organiz¬ 
ing  Committee18  (R.  4-5,  8)  or  the  Amalgamated 
Association  of  Iron,  Steel  and  Tin  Workers  of  North 
America  19  (R.  6). 

4.  The  Principal  Grounds  on  Which  the  Determi¬ 
nation  is  Attacked. 

(a)  Appellants  charge  that  the  purported  con¬ 
struction  in  the  Determination  of  the  term  “locality,” 
as  employed  in  the  Act,  was  plainly  erroneous  as 
matter  of  law  (R.  25-26)  ;  and  that  the  Determina¬ 
tion  predicated  thereon  was,  therefore,  beyond  the 
statutory  authority  of  the  Secretary  of  Labor  (ibid.). 
Conversely,  they  claim  (R.  314)  that,  under  guise 
of  construction  of  the  term  “locality,”  the  Determi¬ 
nation  attempts  to  raise  wages,  by  FIXING  mini¬ 
mum  wages  NEVER  THERETOFORE  EXIST- 

Appellants  Lukens  Steel  Company,  Alan  Wood  Steel  Company,  and 
South  Chester  Tube  Company  pay  minimum  wages  of  56$4  cents  per 
hour  (R.  3,  S,  6)  ;  appellants  Central  Iron  Sc  Steel  Company  and  Harris¬ 
burg  Steel  Corporation  pay  minimum  wages  of  54-  cents  per  hour  (R. 
6,  7)  ;  appellant  The  Eastern  Rolling  Mill  Company  pays  a  minimum 
wage  of  S3  cents  per  hour  (R.  8)  ;  appellant  The  Atlantic  Wire  Com¬ 
pany  pays  a  minimum  wage  of  52J4  cents  per  hour  (R.  313). 

“The  three  agreements  with  the  Steel  Workers  Organizing  Committee 
provide,  in  effect,  for  common  labor  base  rates  of  56 cents  (in  two 
instances)  and  S3  cents  per  hour. 

“The  agreement  with  this  union  provides,  in  effect,  for  a  common 
labor  base  rate  of  56T/2  cents  per  hour. 
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ING,  in  the  several  localities  in  which  appellants’ 
plants  are  situated,  instead  of  ASCERTAINING 
what  in  fact  are  the  prevailing  minimum  wages  cur¬ 
rently  paid  and  ACTUALLY  PREVAILING  in 
such  localities,  as  required  by  the  Act.  Such  wage 
raising  and  fixing,  it  is  claimed,  was  sought  to  be 
accomplished  by 

(i)  including  such  localities  in  a  large  region 
also  embracing  Pittsburgh,  Youngstown  and 
other  localities  to  the  west  in  which,  because  of 
various  geographical  advantages  enjoyed  by  the 
plants  situated  therein,  the  prevailing  minimum 
wages  for  iron  and  steel  workers  are  higher  than 
those  in  the  localities  in  which  appellants’  plants 
are  situated,  and 

(ii)  labeling  such  large  region,  consisting  of 
13  States,  part  of  a  fourteenth,  and  the  District 
of  Columbia,  a  “locality”  within  the  meaning  of 
the  Act  (R.  29-30,  37-38,314). 

Appellants  contend  that  the  term  “locality”,  as  em¬ 
ployed  in  the  Act,  means  the  city,  county,  village  or 
other  civil  subdivision  of  a  State  in  which  work 
under  a  particular  Government  contract  is  to  be  per¬ 
formed,  or  the  immediate  vicinity  of  that  place,  or, 
at  most,  a  narrowly  restricted  geographica.1  area 
(R.  26). 20 


”As  hereinafter  demonstrated  (Points  I-V),  this  conclusion  is 
compelled  by  the  ordinarily  accepted  usage  of  the  term,  the  context  in 
which  it  is  employed  in  the  Act,  the  construction  or  usage  of  the  term  by 
this  and  other  courts,  the  purpose  the  Act  was  designed  to  accomplish, 
the  statements  of  its  proponents  in  the  Congressional  debates  and  the 
grave  constitutional  doubts  that  would  arise  from  a  contrary  construction 
adopted  in  the  Determination  which  would  confer  unguided  legislative 
authority  on  the  Secretary  of  Labor. 
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The  t2l/i  cent  minimum  wage  established  in  the 
Determination  for  the  so-called  “locality”  in  which 
appellants’  plants  are  located  is  not  the  prevailing 
minimum  wage,  in  the  Iron  and  Steel  Industry,  in 
or  in  the  immediate  vicinity  of  any  city,  county, 
village  or  other  State  civil  subdivision  in  which  any 
of  such  plants  is  located,  or  in  any  small  geographical 
area  surrounding  any  such  plant  or  city,  county,  vil¬ 
lage  or  other  State  civil  subdivision  (R.  314,  255-257 ; 
see  Appendix  D).21 

In  fact,  a  62}4  cent  minimum  wage  is  paid  by  only 
one  plant  and  to  only  8  employees  in  all  the  cities, 
counties,  villages  and  other  State  civil  subdivisions 
in  which  plants  of  appellants  are  located  (ibid.). 

Indeed,  a  minimum  wage  rate  lower  than  62^4 
cents  per  hour  is  paid  by  all  but  3  plants  (operated 
by  one  company  and  employing  115  common  labor¬ 
ers)  out  of  a  total  of  57  plants  employing  5,377  com¬ 
mon  laborers  located  in  the  communities  within  the 
entire  area  of  the  United  States  east  of  Altoona, 
Pennsylvania,  and  north  of  Virginia  (R.  255-257;  see 
Appendix  D).  The  plants  of  all  appellants  are 
situated  in  communities  in  such  area. 

(b)  Appellants  further  charge  (R.  314-315)  that, 
even  if,  as  contended  by  the  Secretary  of  Labor,  the 
Act  be  construed  to  confer  authority  upon  her  to 
choose,  in  the  light  of  relevant  economic  factors,  any 
geographic  area,  however  large,  as  a  “locality”  for 
the  purpose  of  determining  prevailing  minimum 
wages,  the  Determination  is,  nevertheless,  arbitrary 
and  capricious  and  illegal  for  the  following  reasons, 
among  others : 

“The  wage  data  set  forth  herein  and  in  the  Complaint  (R.  29-30)  and 
Exhibit  G  thereto  (R.  25S-257)  are  taken  from  the  Report. 
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(i)  The  only  so-called  “economic  factor”  re¬ 
ferred  to  in  the  Determination  to  justify  the  se¬ 
lection  of  the  13  States,  a  portion  of  a  four¬ 
teenth,  and  the  District  of  Columbia,  as  the 
single  “locality”  in  which  appellants’  plants  are 
located,  is  the  alleged  fact  (denied  by  appel¬ 
lants)22  that  a  single  market  area  is  predomi¬ 
nantly  served  by  the  plants  in  the  Iron  and  Steel 
Industry  located  in  such  area.  In  giving  con¬ 
trolling  significance  to  such  alleged  fact,  the 
Determination,  in  effect,  converts  the  Act  into 
one  authorizing  the  fixing  of  equal  wages  for 
persons  employed  by  manufacturers  (wherever 
located)  who  market  their  products  in  the  same 
area,  as  distinguished  from  one  authorizing  the 
ascertainment  of  prevailing  minimum  wages  in 
localities  in  which  goods  are  produced  (R.  315). 

(ii)  The  Determination  completely  and  er¬ 
roneously  ignores  and  fails  to  give  effect  to  the 
undisputed  fact  that  there  are  and  have  been  for 
many  years  well-defined  geographical  wage  dif¬ 
ferentials  in  such  area  comprising  13  States,  a 
portion  of  a  fourteenth,  and  the  District  of  Co¬ 
lumbia  (R.  315-316,  29-30;  see  Appendix  D).23 

The  well-recognized  and  long-existing  wage 
differentials  between  the  plants  in  the  Iron  and 
Steel  Industry  located  in  the  western  portion 
(hereinafter  sometimes  called  the  Western  Dis- 

”  Sec  sub-paragraph  (c),  pp.  14-15,  infra. 

”As  hereinafter  more  fully  pointed  out  (see  Point  VI,  2(a),  infra),  both 
the  express  language  of  the  Act  and  its  legislative  history  show  that  the 
Secretary  of  Labor  was  given  no  power  to  eliminate  geographic  wage 
differentials. 
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trict)24  of  such  so-called  “locality”  and  those 
plants  which  the  Determination  included  in  said 
“locality”  but  which  are  also  located  in  what  are 
known  in  the  Industry  as  the  “Eastern  Dis¬ 
trict” 23  (as  in  the  case  of  appellants’  plants), 
the  “Buffalo  District”  23  and  the  “Johnstown  Dis¬ 
trict”  25  are  shown  by  the  following  tabulation  of 
common  labor  base  rates  taken  from  the  undis¬ 
puted  wage  data  set  forth  in  the  Report  of  the 
Public  Contracts  Board  (R.  63-74;  see  also  R. 
255-257) : 26 

No.  No.  of  No.  of 
of  Wage  Common 

Plants  Earners  Laborers 


Eastern  District20 — Base  Rates 


Under  56}4c  .  30  7,660 

Exactly  5634c  .  18  38,069 

Over  56}4c  but  under  6234c....  7  4,200 

Exactly  6234c  .  3  3,602 

Over  6234c  . .  . 


58  53,531 

Buffalo  District — Base  Rates 

Under  56>4c  .  4  1,412 

Exactly  5634c  . .  . 

Over  5634c  but  under  6234c....  5  9,467 

Exactly  6234c  . .  . 

Over  6234c  . .  . 


9  10,879 


1,203 

3,854 

217 

115 


5,389 


171 


811 


982 


“We  do  not  mean  to  indicate  by  this  classification  that  there  are  not 
also  geographic  wage  differentials  existing  in  what  we  have  spoken  of  as 
the  “Western  District’’.  That  there  are  such  differentials  is  shown  con¬ 
clusively  by  the  record  (R.  257,  63-7+,  190-191,)  and  Appendix  D.  The 
same  thing  is  true  of  the  Eastern  District  referred  to  in  the  text.  We 
deliberately  select  these  large  regions,  however,  in  order  to  show  that, 
even  if  large  territorial  areas  be  selected  as  criteria,  the  Determination 
is  nevertheless  invalid. 

“The  term  “Eastern  District’’,  as  employed  herein,  describes  the  entire 
area  of  the  United  States  east  of  Altoona,  Pa.,  and  north  of  Virginia,  as 
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No. 

of 

Plants 

Johnstown  District — Base  Rates 

Under  56j4c  . 

Exactly  56j4c  . 

Over  56j4c  but  under  6254c....  2 

Exactly  62j4c  . 

Over  62 J^c  . 


No.  of  No.  of 
Wage  Common 
Earners  Laborers 


8,886  603 


2  8,886  603 

Western  District — Base  Rates 


Under  5654c  . 

Exactly  5654c  . 

Over  5654c  but  under  6254c.... 

Exactly  6254c  . 

Over  6254c  . 


Total  of  Such. Districts  -6a 
— Base  Rates 

Under  5654c  . 

Exactly  56j4c  . 

Over  56j4c  but  under  6254c.... 

Exactly  6254c  . 

Over  6254c  . 


6 

4,909 

817 

1 

53 

23 

3 

973 

39 

91 

149,319 

10,561 

1 

501 

43 

102 

155,755 

11,483 

40 

13,981 

2,191 

19 

38,122 

3,877 

17 

23,526 

1,670 

94 

152,921 

10,676 

1 

501 

43 

171  229,051  18,457 


well  as  that  portion  of  Maryland  west  of  the  Altoona  line  and  that  por¬ 
tion  of  West  Virginia  lying  south  of  a  line  drawn  west  in  extension  of 
the  southerly  boundary  of  Pennsylvania  (R.  29).  The  term  “Buffalo 
District",  as  so  employed,  describes  that  part  of  the  State  of  New  York 
lying  west  of  the  westerly  boundary  of  the  Eastern  District,  in  the  Coun¬ 
ties  of  Erie,  Crawford  and  Warren,  in  the  State  of  Pennsylvania.  The 
“Johnstown  District",  as  so  employed,  comprises  the  County  of  Cambria 
and  the  City  of  Altoona,  Pennsylvania. 

Such  Districts  are  substantially  the  corresponding  Code  districts  recog¬ 
nized  for  minimum  wage  purposes  by  the  Code  of  Fair  Competition  for 
the  Iron  and  Steel  Industry  (as  amended  May  30,  193+). 

*  In  preparing  this  brief,  counsel  for  appellants  have  noted  that,  due 
to  an  inadvertence,  the  tabulations  in  paragraph  52  of  the  Complaint  (R. 
29-30)  and  Exhibit  G  thereto  (R.  255-257),  setting  forth  data  for  plants  in 
the  “Eastern  District”,  include  data  on  two  plants  located  at  Parkers- 
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Further  confirmatory  evidence  to  the  same  ef¬ 
fect  is  set  forth  in  the  Argument  (pp.  72-74, 
infra). 

(c)  Appellants  further  contend  that  they  were  not 
accorded  the  fair  and  impartial  hearing  by  the  Sec¬ 
retary  of  Labor,  or  an  impartial  representative  desig¬ 
nated  by  her,  to  which  they  were  entitled  under  the 
Act,  and  particularly  Section  5  thereof  (R.  316,  31- 
32,  16)  : 

(i)  Sworn  testimony  was  not  taken  by  the 
Public  Contracts  Board  at  the  so-called  “hear¬ 
ing”  held  by  it  on  July  25  and  July  26,  1938 
(hereinafter  sometimes  called  the  Hearing). 
What  was  received  by  it  as  “evidence”  (herein¬ 
after  sometimes  called  the  evidence)  consisted 
of  unsworn  statements  made  at  the  Hearing  by 
various  individuals,  exhibits,  statistical  data  and 
other  documents  offered  thereat  by  representa¬ 
tives  of  the  Department  of  Labor  and  other 
parties,  and  letters,  telegrams,  briefs,  and  other 
documents  received  by  such  Board  during  the 
Hearing  or  thereafter  and  prior  to  August  23, 
1938  (R.  16). 

(ii)  Appellee  Walling  denied  a  petition  for 
the  reopening  of  the  Hearing,  filed  on  behalf  of 
appellants  and  others,  and,  by  such  denial,  ap¬ 
pellants  were  prevented  from  presenting  for  con- 

burg,  W.  Va.,  and  Huntington,  W.  Va.  (paying  minimum  wages  of  less 
than  56^2  cents  an  hour  and  employing  in  the  aggregate  S62  wage  earners, 
including  152  common  laborers),  which  the  Determination  does  not 
include  in  the  so-called  “locality”  in  which  appellants'  plants  are  situated. 
Such  inadvertence  has  been  corrected  herein  and  the  data  with  respect 
to  such  plants  excluded  from  the  data  set  forth  for  such  “locality”  and  the 
“Eastern  District”. 

**  See  Note  26,  supra. 
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sideration,  prior  to  the  making  of  the  Determi¬ 
nation,  evidence  which,  on  the  basis  of  the  con¬ 
struction  of  the  Act  adopted  by  the  Public  Con¬ 
tracts  Board  and  in  the  Determination,  was 
material  and  relevant  (R.  31-32,  20-21,  218-230). 

(iii)  The  Determination  is  based,  in  whole  or 
in  part,  upon  facts  and  matter  not  in  evidence. 
The  only  document  (other  than  the  Report) 
specifically  referred  to  in  the  Determination  is 
a  report  allegedly  made  to  an  annual  meeting 
of  stockholders  of  United  States  Steel  Corpora¬ 
tion  (R.  31,  246),  and  no  such  report  was  intro¬ 
duced  in  evidence  (R.  31).  Appellee  Mc¬ 
Laughlin  apparently  based  his  conclusion  set 
forth  in  the  Determination  (R.  250)  that  the 
only  “great  market”  east  of  Chicago  was  that 
dominated  by  the  plants  in  the  Pittsburgh  Dis¬ 
trict,  upon  a  statement  purportedly  made  in  such 
annual  report  (R.  246).  Thus  the  only  “eco¬ 
nomic  fact”  considered  in  selecting  the  so-called 
“locality”  consisting  of  13  States,  a  portion  of 
another,  and  the  District  of  Columbia,  was  based 
on  matter  not  properly  before  the  Acting  Secre¬ 
tary. 

5.  The  Threats  of  Enforcement,  and  Enforcement, 
of  the  Determination. 

(a)  By  Appellees  Perkins,  McLaughlin 
and  Walling. 

At  the  time  of  institution  of  suit,  appellees  Perkins 
and  McLaughlin  were  threatening  to  make  the  De¬ 
termination  effective  on  March  1,  1939,  and,  with 
appellee  Walling,  to  require  that  there  be  included 
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in  every  public  contract  entered  into  after  that  date 
(whether  or  not  let  pursuant  to  invitations  for  bids 
issued  prior  to  said  date)27  for  iron  and  steel  products 
of  a  value  exceeding  $10,000,  a  stipulation  to  the  ef¬ 
fect  that  any  person  employed  by  the  contractor  in 
the  performance  of  the  contract  would  be  paid  not 
less  than  the  minimum  wages  set  forth  in  the  De¬ 
termination  (R.  25,  32). 

Purporting  to  act  pursuant  to  Section  4  of  the  Act, 
appellee  Perkins  had  also  adopted  a  Regulation  (No. 
504,  Art.  1)  requiring,  in  effect,  that  every  invitation 
to  bid  on  any  such  contract  and  every  bid  thereon 
should  contain  a  stipulation  binding  the  bidder  to 
comply  with  the  Determination  (R.  32).  A  copy 
of  the  Regulations  under  the  Act  (No.  504)  is  set 
forth  in  Appendix  A2. 

The  appellee  Perkins  had  also  adopted  a  Regula¬ 
tion  (No.  504,  Art.  1101),  providing,  in  so  far  as 
here  material,  as  follows: 

“Determinations  of  prevailing  minimum 
wages  or  changes  therein  will  be  published  in 
the  Federal  Register  and  sent  to  contracting  of¬ 
ficers  through  circular  letters  of  the  Procure¬ 
ment  Division  of  the  Treasury.”, 

and  had  directed  and  instructed  the  appellee  Peoples, 
Director  of  Procurement,  to  direct  every  agency  of 

27  This  was  covered  by  specific  ruling  (R.  34).  The  Complaint  alleges 
(R.  34)  that  such  ruling  was  not  only  contrary  to  the  provisions  of  the 
Act  (Sec.  11)  but  also  contrary  to  the  first  paragraph  of  Article  1101 
of  the  Regulations  (No.  504)  under  the  Act,  which  provides  as  follows: 
“Art.  1101.  (Minimum  Wages). — Until  a  determination  of  the 
prevailing  minimum  wage  for  a  particular  industry  or  group  of  in¬ 
dustries  has  been  made  by  the  Secretary  of  Labor  prior  to  the  invi¬ 
tation  for  bids,  the  stipulation  with  respect  to  wages  in  section  1(£) 
of  the  Act  will  be  inoperative,  as  provided  in  article  l(ft)  of  these 
Regulations.”  (Italics  ours.) 
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the  United  States  desiring  to  enter  into  any  such  con¬ 
tract  after  March  1,  1939,  to  include  such  a  stipu¬ 
lation  in  such  contract  and  the  invitations  to  bid 
therefor  (R.  32,  33). 

All  the  threats  above  mentioned  have,  since  the 
institution  of  suit,  been  carried  out  by  such  appel¬ 
lees  28  (R.  297-305),  acting  at  their  peril.29 

(b)  By  the  Appellee  Peoples. 

At  the  time  of  institution  of  suit  appellee  Peoples, 
acting  pursuant  to  the  direction  and  instruction  of 
appellees  Perkins,  McLaughlin  and  Walling  as 
aforesaid,  and  purporting  to  act  as  Director  of  Pro¬ 
curement,  had  directed  and  threatened  to  continue 
to  direct  every  agency  of  the  United  States  desiring 
to  enter  into  any  contract  of  the  character  above  men¬ 
tioned  after  March  1,  1939,  to  include  a  stipulation 
providing  for  compliance  with  the  Determination 
in  every  such  contract  and  the  invitations  to  bid 
thereon  (R.  32,  34,  10). 

(c)  By  the  Other  Appellees. 

The  Complaint  alleged  that  appellees  Swanson, 
Woodring,  Ickes,  Morgenthau  and  Farley,  purport¬ 
ing  to  act  in  their  respective  official  capacities,  and 
their  subordinates,  intended  to,  and  would,  unless 
the  injunctive  relief  prayed  was  granted,  require  the 

^Except  as  stated  in  Note  la,  supra. 

"  That  the  appellees  acted  at  their  peril  in  carrying  out  such  threats 
after  the  institution  of  suit,  may  be  compelled  by  mandatory  injunction  to 
restore  the  status  quo  ante,  and  may  not  derive  any  advantage  from 
such  wrongful  conduct  pendente  lite,  is,  of  course,  well-established.  Jones 
v.  Securities  and  Exchange  Commission,  298  U.  S.  1,  15-18,  and  cases 
therein  cited;  St.  Louis  Of  S.  F.  R.  Co.  v.  Cross,  171  Fed.  480  (U.  S.  Cir. 
Ct.,  Okla.,  1909) ;  Ives  v.  Edison,  83  N.  W.  120  (Mich.,  1900). 
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insertion  of  such  a  stipulation  in  every  such  contract 
subject  to  their  supervision  or  control,  and  in  all  in¬ 
vitations  to  bid  and  bids  thereon  (R.  35).  It  was 
further  alleged  that  invitations  to  bid  on  such  con¬ 
tracts,  issued  under  the  authority  of  appellee  Swan¬ 
son  prior  to  the  date  of  suit,  contained  requirements 
for  such  stipulations  (R.  33-34). 

Since  the  date  of  suit,  the  Navy  Department  has 
continued  to  take,  and  other  agencies  of  the  United 
States  have  taken,  similar  action  (R.  297-305). 

6.  The  irreparable  injury  to  appellants  which  has 
already  occurred,  due  to  the  unlawful  inva¬ 
sion  of  their  rights  by  appellees,  and  that 
which  is  immediately  threatened. 

By  reason  of  the  foregoing  acts  and  threats  of  ap¬ 
pellees,  the  rights  of  the  appellants  have  been  un¬ 
lawfully  invaded,  and  are  threatened  with  further 
unlawful  invasion,  to  their  irreparable  injury,  by  the 
appellees. 

(a)  The  invasion  of  appellants9  rights  and 
legitimate  businesses;  the  legal  and  prac¬ 
tical  dilemma  in  which  they  are  placed; 
and  the  monopoly  threatened  by  the 
Determination. 

The  Complaint  specifically  described  certain  pro¬ 
posed  contracts,  and  generally  described  others,  for 
the  manufacture  and  furnishing  of  iron  and  steel 
products,  to  be  awarded  within  the  near  future  by 
agencies  of  the  United  States  (including  those  headed 
by  the  contracting  officers  who  are  appellees  herein), 
and  on  which  appellants  desired  and  intended  to  bid 
(R.  33-34,316-317). 
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Such  contracts  are  hereinafter  discussed  in  greater 
detail  (pp.  21-25,  infra).  It  is  sufficient  at  this  point 
to  state  that  although  certain  of  such  contracts  have 
already  been  awarded  and  appellants  prevented  by 
the  unlawful  Determination  and  its  enforcement 
from  bidding  thereon,  to  their  irreparable  injury,  the 
major  portion  of  such  contracts  is  still  to  be  awarded 
(see  pp.  24-25,  infra). 

Consequently,  the  following  summary  of  the  alle¬ 
gations  set  forth  in  the  Complaint  showing  the  im¬ 
mediate  and  irreparable  injury  which  appellants  will 
suffer  unless  the  injunctive  relief,  temporary  and 
permanent,  prayed  therein  is  granted,  is  equally  ap¬ 
plicable  to  the  situation  existing  at  the  present 
time:200 

Unless  such  relief  is  granted,  appellants  will  be 
unable,  due  to  the  illegal  action  taken  and  threatened 
by  the  appellees  as  aforesaid,  to  submit  any  bids  on 
the  contracts  referred  to  in  the  Complaint  which  will 
receive  consideration  in  the  award  thereof,  unless 
they  agree  to  comply  with  the  illegal  Determination 
by  stipulating  that  they  will  pay  minimum  wages  of 
62^4  cents  an  hour  to  all  employees  engaged  in  the 
performance  of  such  contracts.  This  'will  deprive 
them  of  their  lawful  right  to  bid  on  such  contracts 
and  carry  on  their  profitable  business  with  the  Gov¬ 
ernment  free  of  limitations  other  than  those  imposed 
by  Congress  (R.  36,  313). 

As  indicative  of  the  substantial  character  of  such 
business  carried  on  by  appellants  to  the  time  of  the 

**  This  statement  is,  of  course,  made  without  reference  to  the  injunc¬ 
tion  pendente  life  granted  by  this  Court  March  27,  1939,  in  Original  No. 
3056,  which  injunction  in  substance  granted  (pending  further  order  of 
this  Court)  the  temporary  injunctive  relief  prayed  in  the  Complaint. 
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Determination,  it  is  alleged  in  the  Complaint,  inter 
alia ,  that  the  tonnage  of  products  furnished  to  Gov¬ 
ernment  agencies  by  one  of  the  appellants  (Central 
Iron  &  Steel  Company)  during  the  past  10  years  has 
averaged  about  8%  of  its  total  tonnage  (R.  7) ; 296 
and  that  three  of  the  other  appellants  have  had  Gov¬ 
ernment  contracts  during  the  last  two  years  of  a  value 
averaging,  in  the  case  of  each,  well  over  $125,000  per 
annum  (R.  4,  5,  7). 

Appellants  are  entitled  to  bid  on  such  contracts  and 
continue  their  business  with  their  customer  free  of 
the  illegal  interference  of  appellees  (R.  36).  The 
critical  import  of  such  interference  is  emphasized  by 
the  fact  that  if  appellants  are  required  to  bid  on  the 
basis  of  compliance  with  the  Determination  and  pay¬ 
ment  of  the  minimum  wages  fixed  therein,80  there  is 
grave  danger  that  they  will  be  underbid  and  driven 
out  of  competition  for  Government  contracts  by  large 
fully  integrated  companies  enjoying  more  favor¬ 
able  31  geographic  locations  (in  the  West  and  South) , 
whose  wage  rates  are  not  increased  by  the  Determi¬ 
nation  (R.  37-38). 31a 

*b  As  appears  from  the  affidavit  of  the  Vice-President  of  such  appellant 
(R.  274),  it  has  in  recent  years  made  various  additions  to  its  plant  for 
the  express  purpose  of  handling  Government  business. 

*°In  this  connection,  it  is  to  be  borne  in  mind  that,  as  stated  in  the 
Complaint  (R.  37),  and  as  recognized  in  the  Report  of  the  Public  Con¬ 
tracts  Board  (R.  59-61),  an  increase  in  the  present  minimum  wages  paid 
by  appellants  to  common  laborers  employed  in  the  performance  of  Gov¬ 
ernment  contracts  would  necessitate  a  corresponding  increase  in  the  wage 
rates  for  all  classes  of  wage  earners  employed  therein,  since  rates  of  pay 
for  such  other  wage  earners  are  ascertained  by  adding  various  differ¬ 
entials  to  common  labor  base  rates.  As  a  practical  matter,  an  increase  in 
wage  rates  for  Government  contracts  would  also  require  an  increase  in 
wage  rates  on  all  classes  of  work  (R.  37,  265,  272,  278,  280). 

“From  the  standpoint  of  proximity  to  raw  materials,  proximity  to 
markets  and  freight  rate  differentials  (R.  38,  271-272). 

"*  For  further  proof  in  the  record  of  such  allegation  see  R.  265,  272, 
274,  277,  278,  280. 
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Appellants  have  no  remedy,  other  than  that  which 
they  have  chosen,  which  is  plain,  adequate  or  com¬ 
plete  (R.  36-38).  In  this  connection,  they  have  been 
advised  by  their  counsel  that  if  they  bid  upon,  and 
enter  into,  any  of  the  contracts  referred  to  above,  con¬ 
taining  a  stipulation  for  compliance  with  the  Deter¬ 
mination,  they  will  be  in  danger  of  being  estopped  to 
secure  a  judicial  decision  as  to  the  invalidity  of  the 
Determination  (R.  37).  Moreover,  the  penalties 
provided  in  the  Act  (Sections  2  and  3)  for  non- 
compliance  with  any  such  stipulation  (including 
“liquidated  damages”,  contract  cancellation  and 
blacklisting  from  Government  business  for  3  years) 
would  present  such  hazards  as  to  deter  them  from 
failing  to  comply  with  the  unlawful  Determination 
in  order  to  test  its  validity  (R.  37). 

(b)  The  contracts  specifically  described  in  the 
Complaint  in  respect  of  which  appel¬ 
lants  have  already  suffered  irreparable 
injury. 

The  Complaint  alleged  that  between  March  1, 
1939,  and  March  9,  1939,  bids  theretofore  invited  on 
contracts  for  the  manufacture  of  iron  and  steel  prod¬ 
ucts  for  very  substantial  amounts  were  scheduled  to 
be  opened  by  the  Navy  Department,  with  a  view  to 
awarding  contracts  thereon;  that  the  invitations  for 
bids  on  such  contracts  required  that  the  bids  thereon 
contain  stipulations  for  compliance  with  the  Deter¬ 
mination;  that  appellants  Lukens  Steel  Company 
(hereinafter  called  Lukens),  Alan  Wood  Steel 
Company  (hereinafter  called  Alan  Wood)  and 
Central  Iron  &  Steel  Company  (hereinafter  called 
Central)  desired  to  bid,  and,  if  the  Determination 
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did  not  become  effective,  would  bid,  on  one  of  such 
contracts  (Schedule  5681) ;  that  some  or  all  of  the 
appellants  desired  to,  and,  if  the  Determination  did 
not  become  effective,  would,  submit  bids  on  some  or 
all  of  the  other  contracts  referred  to ;  and  that  all  bids 
submitted  would  be  at  prices  deemed  high  enough  by 
the  respective  bidders  to  enable  them  to  realize  profits 
on  any  contracts  awarded  to  them  (R.  33-34,  316). 

The  temporary  restraining  order  issued  by  the 
Court  below  on  February  28,  1939  (R.  281,  284),  did 
not  enjoin  appellees  from  making  the  Determination 
effective  or  from  giving  effect  thereto  (as  prayed  in 
the  Complaint),  except  as  hereinafter  stated. 

Such  order,  in  substance,  merely  restrained  appel¬ 
lees  Perkins  and  Swanson  from  giving  any  effect  to 
the  Determination  with  respect  to  any  bids  by  appel¬ 
lants  Lukens,  Alan  Wood  and  Central  on  four  of  the 
five  contracts  specifically  described  in  the  Complaint 
{ibid.).  It  not  only  failed  to  give  four  of  the  appel¬ 
lants  any  relief,  but  did  not  accord  to  the  appellants 
named  relief  sufficient  to  permit  them  to  bid  on  such 
four  contracts,  since  any  such  contract  awarded  to 
any  of  them  would  have  been  illegal  or,  at  best,  of 
doubtful  validity.311* 

The  affidavits  in  the  record  show  that  on  March  2, 
1939,  the  bids  on  the  most  important  of  such  con¬ 
tracts,  Schedule  No.  5681  of  the  Bureau  of  Supplies 
and  Accounts  of  the  Department  of  the  Navy,  cover¬ 
ing  approximately  7,375  tons  of  steel  plates,  sheet  and 
strip,  were  opened.  Camegie-Illinois  Steel  Com- 

In  this  connection,  in  lieu  of  consuming  the  time  of  the  Court  by  re¬ 
statement  in  this  brief  of  the  arguments  and  authorities  establishing  this 
proposition,  reference  is  respectfully  made  to  the  Petition  and  briefs  filed 
by  appellants  in  Original  No.  3056. 
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pany,  a  large  integrated  steel  producer  in  the  Pitts¬ 
burgh  area  (and  a  subsidiary  of  United  States  Steel 
Corporation — R.  150),  submitted  the  lowest  of  only 
three  bids ,82  and  was  awarded  the  contract,  for  the 
black  (or  non-galvanized)  plates  covered  by  said 
proposed  contract.  The  estimated  value  of  said  con¬ 
tract  is  $350,000.  Central,  Alan  Wood  and  Lukens 
would  have  bid  upon  said  Schedule  No.  5681  had  the 
temporary  relief  prayed  in  the  Complaint  been 
granted,  and  the  bid  which  Central  had  prepared  and 
would  have  submitted  would  have  been  lower  than 
that  of  the  bidder  to  which  the  contract  was  awarded 

(R.  29 7,  301,  299). 

(c)  The  contracts  generally  described  in  the 
Complaint  and  the  irreparable  injury 
already  suffered,  and  immediately 
threatened,  in  respect  thereof. 

The  Complaint  alleged  that  invitations  to  bid  on 
numerous  large  and  important  contracts  for  the  pur¬ 
chase  of  iron  and  steel  products  by  the  Navy  Depart¬ 
ment,  the  War  Department,  the  Treasury  Depart¬ 
ment,  the  Department  of  the  Interior,  the  Post  Office 
Department  and  other  agencies  of  the  United  States, 
would  be  issued,  and  such  contracts  awarded,  within 
the  immediate  future  (R.  316-317).  It  was  also  al¬ 
leged  that  appellants  were  desirous  of  bidding  on 
such  contracts,  and  respectively  intended,  if  the  De¬ 
termination  should  not  become  effective,  to  bid  on 
various  of  such  contracts  pertaining  to  products 
manufactured  by  them,  respectively,  at  prices 

”One  of  such  bids  was  made  subject  to  the  condition  that  the  Determi¬ 
nation  should  not  apply  to  any  contract  awarded  to  the  bidder  (R.  332). 
Consequently,  only  two  bids  received  consideration. 
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deemed  high  enough  to  enable  them  to  realize  pro¬ 
fits  on  contracts  awarded  to  them  (R.  317). 

In  support  of  such  allegations,  the  affidavits  set 
forth  in  the  Record  show  that  bids  on  three  addi¬ 
tional  contracts  had  been  opened  by  March  15,  1939, 
and  that  three  of  the  appellees  had  been  prevented 
from  bidding  on  such  contracts  only  because  of  the 
failure  and  refusal  of  the  Court  below  to  grant  the 
temporary  relief  prayed  in  the  Complaint  (R.  298, 
299,303,306). 

Specifically,  Alan  Wood  was  prevented  from  bid¬ 
ding  on  the  proposed  contract,  Schedule  No.  7147, 
of  the  Mare  Island  Navy  Yard  of  San  Francisco, 
California,  bids  on  which  were  opened  on  March  6, 
1939;  appellant  The  Eastern  Rolling  Mill  Company 
was  prevented  from  bidding  on  a  proposed  contract, 
Schedule  No.  5748,  of  the  Bureau  of  Supplies  and 
Accounts  of  the  Department  of  the  Navy,  the  bids  on 
which  were  opened  on  March  14,  1939;  and  Central 
and  Alan  Wood  were  prevented  from  bidding  on  a 
proposed  contract,  Schedule  No.  3433,  issued  by  the 
General  Purchasing  Officer  of  the  Panama  Canal, 
bids  on  which  were  opened  on  March  15,  1939 
{Ibid.). 

Such  affidavits  also  show  that  officials  of  the  Navy 
Department  have  recently  stated  that  invitations  to 
bid  would  be  issued  in  the  near  future  on  proposed 
contracts  covering  iron  and  steel  products  manufac¬ 
tured  and  sold  by  Alan  Wood  and  Lukens  (R.  299, 
302),  both  of  which  appellants  desire  to  bid  thereon; 
and  that  other  agencies  of  the  Government  will  issue 
invitations  to  bid  on  iron  and  steel  products  within 
the  near  future  (R.  298). 

The  impact  of  the  Determination  and  its  enforce¬ 
ment  upon  appellants  is  further  illustrated  by  an  ex- 
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change  of  telegrams  between  the  Reclamation  Bu¬ 
reau  of  the  Department  of  the  Interior  and  Alan 
Wood  ( R.  304-305 ) .  F rom  such  exchange  it  is  plainly 
inferable  that,  by  reason  of  its  refusal  to  comply  with 
the  Determination,  Alan  Wood  has  lost  the  award  on 
a  proposed  contract,  No.  33119-A  Schedule  1,  of  the 
Reclamation  Bureau,  on  which  bids  were  opened 
February  6, 1939,  notwithstanding  the  fact  that  bids 
on  such  contract  were  invited,  submitted  and  opened 
almost  a  month  before  the  Determination  became 
effective ! 

7.  Appellees9  motion  to  dismiss  and  the  grounds 
thereof. 

Appellees’  motion  to  dismiss  set  forth  six  grounds 
(R.  288-289)  which,  under  the  specification  of  de¬ 
fenses  in  law  which  may  be  raised  by  motion  under 
Rule  12(b)  of  the  Rules  of  Civil  Procedure  for  the 
District  Courts  of  the  United  States,  may  properly  be 
classified  as  follows: 

(a)  The  Complaint  fails  to  state  a  claim  upon 
which  relief  can  be  granted; 

(b)  The  Court  lacks  jurisdiction  of  the  sub¬ 
ject  matter  of  the  action. 

Under  the  first  heading,  appellees  urged  in  the 
Court  below 33  that 

(i)  although  the  construction  by  appellee 
McLaughlin  in  the  Determination  of  the  term 
“locality”  may  “perhaps”  “have  been  wrong”, 
nevertheless  his  action  was  not  so  arbitrary  or 
capricious  as  to  warrant  a  court  of  equity  in  as- 

“See  Points  and  Authorities  and  Supplemental  Points  and  Authorities, 
filed  as  Exhibit  C  to  Appellees’  Objections  to  Appellants’  Petition  for  an 
Injunction  Pending  Appeal,  Original  No.  3056. 
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suming  jurisdiction  to  restrain  the  Determina¬ 
tion  by  injunction; 

(ii)  the  Complaint  fails  to  state  a  cause  of 
action  for  injunctive  relief  because  the  allega¬ 
tions  of  immediate  and  irreparable  injury  are  in¬ 
sufficient  and  there  are  insufficient  allegations  of 
threat  and  exhaustion  of  administrative  reme¬ 
dies;  and 

(iii)  as  a  matter  of  judicial  discretion,  a  dec¬ 
laratory  judgment  should  be  denied. 

Under  the  second  heading,  appellees  contended 
that 

(iv)  appellants  have  no  standing  in  court  be¬ 
cause  they  “lack  not  merely  the  right  to  bring 
a  particular  form  of  action  but  also  any  legally 
protected  right  entitled  to  any  relief  whatever”; 

(v)  the  suit  is  one  against  the  United  States, 
which  has  not  consented  to  be  sued ;  and 

(vi)  the  Complaint  does  not  state  a  justiciable 
case  or  controversy  within  the  meaning  of  the 
Declaratory  Judgment  Act. 

In  their  Objections  to  Appellants’  Petition  to  this 
Court  for  an  injunction  pending  appeal  (Original 
No.  3056),  appellees  also  urged  that  this  (or,  indeed 
any)  Court  is  without  jurisdiction  to  review  the  de¬ 
termination  because  it  is  a  quasi-legislative  finding 
and  not  an  “order”  directing  appellants  to  do,  or  re¬ 
frain  from  doing,  anything. 

We  now  turn  to  a  demonstration  that  the  Court  be¬ 
low  erred  in  dismissing  the  Complaint  and  failing  to 
grant  a  preliminary  injunction,  as  well  as  in  the  other 
respects  pointed  out  in  the  Assignment  of  Errors, 
and,  in  connection  therewith,  will  dispose  of  each  of 
the  above  contentions  of  appellees. 
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ERRORS  RELIED  ON 

1.  The  Court  below  erred  in  overruling,  denying 
and  failing  and  refusing  to  grant  appellants’  applica¬ 
tion  for  a  temporary  restraining  order  and  in  not 
issuing  and  extending  a  temporary  restraining  order, 
in  the  form  and  manner  and  to  the  extent  as  prayed. 

2.  The  Court  below  erred  in  issuing  the  temporary 
restraining  order,  as  from  time  to  time  extended, 
limited  in  the  form  and  manner  and  to  the  extent  pro¬ 
vided  in  said  order. 

3.  The  Court  below  erred  in  dissolving  the  tem¬ 
porary  restraining  order  theretofore  issued  and  ex¬ 
tended  by  it. 

4.  The  Court  below  erred  in  failing  and  refusing 
to  rule  on  appellants’  motion  and  application  for  pre¬ 
liminary  injunction,  as  provided  in  the  order  of  the 
Court  below  filed  March  3,  1939. 

5.  The  Court  below  erred  in  failing  and  refusing 
to  rule  on  and  to  grant  appellants’  motion  and  appli¬ 
cation  for  a  preliminary  injunction. 

6.  The  Court  below  erred  in  failing  and  refusing 
to  grant  to  appellants,  and  in  not  issuing,  a  prelimi¬ 
nary  injunction  as  prayed. 

7.  The  Court  below  erred  in  failing  and  refusing 
to  grant  to  appellants,  and  in  not  issuing,  a  prelimi¬ 
nary  injunction,  in  substance  (a)  restraining  and  en¬ 
joining  the  appellees  Perkins,  McLaughlin,  and 
Walling,  individually  and  in  their  respective  official 
capacities,  from  continuing  the  Determination  in 
effect,  and  holding  it  out  as  effective,  valid  or  au¬ 
thorized  by  law,  and  (b)  restraining  and  enjoining 
the  other  appellees,  individually  and  in  their  respec¬ 
tive  official  capacities,  from  giving  effect  to  the  De¬ 
termination  in  the  bidding  upon,  and  award  of,  con- 
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tracts  for  products  of  the  Iron  and  Steel  Industry 
subject  to  the  Public  Contracts  Act. 

8.  The  Court  below  erred  in  dismissing  the  Com¬ 
plaint. 

9.  The  Court  below  erred  in  granting,  and  in  fail¬ 
ing  and  refusing  to  deny,  appellees’  motion  to  dis¬ 
miss. 

10.  The  Court  below  erred  in  failing  and  refusing 
to  grant  to  appellants,  and  in  not  issuing,  a  permanent 
injunction  as  prayed. 

11.  The  Court  below  erred  in  failing  and  refusing 
to  enter,  and  in  not  entering,  a  judgment  declaring 
and  ordering,  adjudging  and  decreeing  that  the  De¬ 
termination  is  invalid  and  unauthorized  in  law. 

12.  The  Court  below  erred  in  overruling,  denying 
and  failing  and  refusing  to  grant  appellants’  applica¬ 
tion  for  a  stay  and  injunction  pending  appeal. 

13.  In  other  respects  apparent  of  record. 
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ARGUMENT 

PART  I— THE  INVALIDITY  OF  THE  DETERMI¬ 
NATION  OF  THE  SECRETARY  OF  LABOR*1 

Point  I — The  Primary  Question  Presented  on  this 
Appeal  is  a  Pure  Question  of  Law,  viz.,  the 
Proper  Construction  of  the  Term  “Locality”, 
as  Employed  in  Section  1(b)  of  the  Public 
Contracts  Act. 

As  pointed  out  in  the  Statement,  Section  1(b)  of 
the  Public  Contracts  Act  provides  that  all  contrac¬ 
tors  must  agree,  in  contracts  for  the  manufacture  or 
furnishing  of  Government  supplies  in  an  amount  ex¬ 
ceeding  $10,000,  to  pay  to  employees  engaged  in  the 
performance  thereof 

“not  less  than  the  minimum  wages  as  deter¬ 
mined  by  the  Secretary  of  Labor  to  be  the  pre¬ 
vailing  minimum  wages  for  persons  employed 
on  similar  work  or  in  the  particular  or  similar 
industries  or  groups  of  industries  currently  op¬ 
erating  in  the  locality  in  which  the  materials, 
supplies,  articles,  or  equipment  are  to  be  manu¬ 
factured  or  furnished  under  said  contract;” 
(Sec.  1(b))  [italics  ours]. 

Such  provision  is  to  apply  only  to 

“purchases  or  contracts  relating  to  such  indus¬ 
tries  as  have  been  the  subject  matter  of  a  deter¬ 
mination  by  the  Secretary  of  Labor.”  (Sec.  11.) 

There  can  be  no  dispute,  and,  indeed,  the  Acting 
Secretary  in  the  Determination  concedes,  that  the 
Act  does  not  confer  upon  the  Secretary  of  Labor  any 


1  For  convenience,  both  the  Acting  Secretary  and  the  Secretary  of 
Labor  are  herein  sometimes  referred  to  as  the  Secretary. 
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power  to  fix  wages,  but  merely  confers  authority  to 
ascertain  and  determine  the  minimum  wages  actually 
prevailing 

“in  the  particular  industry”, 
or  “for  persons  employed  on  similar  work” 
or  “in  similar  industries  or  groups  of  industries” 

in  the  several  “localities”  in  which  Government  sup¬ 
plies  are  to  be  manufactured  or  furnished  pursuant 
to  contract. 

The  proper  construction  of  the  term  “locality”, 
as  used  in  Section  1(b), — a  question  of  law, — there¬ 
fore  stands  at  the  very  threshold  of  any  consideration 
of  the  merits  of  the  Determination. 

This  appears  on  the  face  of  the  Determination  (R. 
239).  The  principal  question  which  appellee  Mc¬ 
Laughlin  purported  to  decide  therein,  and  that  which 
underlay  all  other  questions  which  he  purported  to 
decide  (other  than  the  definition  of  the  Iron  and 
Steel  Industry),  was  “the  construction  to  be  placed 
upon  the  language  of  Section  1  (b)  of  the  Public  Con¬ 
tracts  Act”,  and,  particularly,  the  proper  construction 
of  the  word  “locality”  as  employed  therein. 

In  the  Determination,  the  Acting  Secretary  pur¬ 
ported  to  construe  the  term  “locality”.  He  concluded, 
in  effect,  that  the  term  “locality”  meant  any  area, 
however  large,  which  he  might  select  in  the  light  of 
economic  factors  for  the  purpose  of  determining 
prevailing  minimum  wages.  He  said  that  the  Act 
must  be  construed  “to  permit  the  Secretary  to  exer¬ 
cise  a  sound  discretion  in  the  selection  of  appropriate 
units  for  prevailing  minimum  wage  determinations” 
(R.  244)  after  “considering  the  economic  facts  of 
the  [particular]  industry  itself”  (R.  246). 
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Having  reached  this  conclusion,  he  then  (1)  se¬ 
lected  the  six  large  geographical  “areas”  (R.  247- 
250)  described  in  the  Statement,  comprising  the  entire 
United  States,  (2)  attached  thereto  the  label  of  “lo¬ 
calities”,  and  (3)  purported  to  ascertain  prevailing 
minimum  wages  therein. 

As  hereinafter  demonstrated  (Point  VI),  the  De¬ 
termination  is  invalid  even  if  it  be  assumed  that  the 
“definition”  of  the  term  “locality”  and  the  concept 
of  the  powers  of  the  Secretary  of  Labor  suggested  in 
the  Determination  are  correct.  But  the  vice  of  the 
Determination  goes  much  deeper. 

The  legal  premise  upon  which  the  entire  Deter¬ 
mination  was  based,  and  in  reliance  on  which  the 
Acting  Secretary  selected  the  six  large  regions  in 
question  as  “localities”,  is  patently  unsound.  He 
proceeded  upon  an  interpretation  (if  it  may  be  called 
such)  of  the  term  “locality”  which  is  altogether  un¬ 
tenable,  in  consequence  of  which  he  plainly  erred  as 
matter  of  law. 

Counsel  for  appellees  have  hitherto  sought  to  ob¬ 
scure  this  issue  by  implying  that  the  only  question 
presented  is  whether  the  Acting  Secretary  abused 
the  discretion  which,  it  is  said,  was  reposed  in  him,  in 
the  delimitation  of  the  boundaries  of  the  areas  se¬ 
lected  in  the  Determination. 

But  it  is  manifest  that  before  one  can  properly 
discuss  any  question  of  the  exercise  or  abuse  of  dis¬ 
cretion,  one  must  determine  the  field  within  which 
that  discretion  may  be  exercised  under  the  terms  of 
the  particular  statute.  That  is  a  pure  question  of  law. 

By  the  terms  of  the  Act,  it  is  only  within  “locali¬ 
ties”  that  prevailing  minimum  wages  may  be  ascer¬ 
tained.  The  content  of  the  word  “locality”,  there- 
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fore,  limits  the  field  within  which  any  discretion  may 
be  exercised  by  the  Secretary  of  Labor. 

For  reasons  hereinafter  set  forth  in  detail,  we  think 
it  perfectly  plain  that  the  term  “locality”,  as  used  in 
the  statute,  means  a  city,  county,  village  or  other  civil 
subdivision  of  a  State,  or  the  immediate  vicinity 
thereof,  or,  at  most,  a  narrowly-restricted  geographi¬ 
cal  area  of  which  a  point  of  production  is  the  focus. 
Within  this  field  the  Secretary  may  exercise  a  sound 
discretion  in  selecting  particular  territorial  units  in 
which  to  determine  prevailing  minimum  wages,  i.e., 
she  may  select  a  village,  or  a  city,  or  a  county,  etc.,  or 
the  immediate  vicinity  of  any  of  the  foregoing,  or,  at 
most,  such  a  narrowly-restricted  geographical  area. 

But,  if  we  are  correct  in  this  regard,  she  may  not 
select  vast  regions  of  the  character  designated  as  “lo¬ 
calities”  in  the  Determination,  or  the  entire  United 
States  (as  she  has,  in  effect,  in  the  case  of  other  deter¬ 
minations  2) ,  and  say  that  she  is  exercising  a  discre¬ 
tion  conferred  by  statute.  When  she  does  that,  she 
is  acting  in  plain  conflict  with  the  terms  of  the  statute 
and  completely  outside  the  scope  of  the  authority 
conferred  thereby. 

We  are  thus  brought  back  to  the  question  posed  at 
the  outset,  viz.,  the  construction  of  the  term  “local¬ 
ity”,  as  employed  in  Section  1(b)  of  the  Act. 


*  Sec,  for  example,  the  determination  of  prevailing  minimum  wages  in 
the  work  glove  and  seamless  hoisery  industries,  both  dated  July  28,  1937, 
and  in  the  fireworks  industry,  dated  September  30,  1938. 
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Point  II — The  Secretary  Committed  a  Plain  Error 
of  Law  in  Purporting  to  Construe  the  Word 
“Locality”,  as  Employed  in  Section  1(b)  of 
the  Public  Contracts  Act,  to  Embrace  any 
Area,  However  Large,  Which  the  Secretary 
Might  Select  in  the  Light  of  Economic  Factors 
for  the  Purpose  of  Determining  Prevailing 
Minimum  Wages.  Under  Guise  of  such  Con¬ 
struction,  the  Secretary,  Acting  Outside  the 
Scope  of  His  Authority,  Has  Sought  to  Raise 
and  Fix  Wages  in  the  Several  Localities  in 
Which  the  Plants  of  Appellants  are  Situated. 

1.  The  Determination  constitutes  an  attempt  to  fix 
wages  under  the  cloak  of  an  utterly  meaning¬ 
less  definition  of  the  term  “locality”. 

As  we  have  already  seen,  the  Secretary  in  the  De¬ 
termination  purported  to  construe  the  term  “locality” 
in  the  manner  stated  in  the  heading,  and  thereby  to 
justify  the  division  of  the  United  States  into  only  six 
“localities”,  in  which,  however,  only  four  “prevail¬ 
ing  minimum  wages”  were  found  to  be  paid  by  mem¬ 
bers  of  the  Iron  and  Steel  Industry.  In  pursuing 
this  process  of  reasoning,  he  found  a  prevailing  mini¬ 
mum  wage  to  exist  in  many  States  in  which  no  iron 
and  steel  plants  are  located  (see  Appendix  D).  Nor 
was  he  embarrassed  by  a  detour  in  which  he  found 
that  part  of  one  “locality”  was  completely  surrounded 
by  a  different  locality.3 

A  moment’s  scrutiny  of  this  suggested  “definition” 
of  the  Secretary  is  sufficient  to  reveal,  however,  that 

‘Thus,  the  County  of  Harrison  in  the  State  of  West  Virginia,  while 
entirely  surrounded  by  the  southern  “locality”  found  by  the  Secretary, 
was  found  to  be  a  part  of  the  “locality”  in  which  appellants’  plants  are 
situated  (R.  254;  see  Appendix  B), 
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he  did  not  really  attempt  to  construe  the  term  “local¬ 
ity”  at  all.  The  utterly  meaningless  character  of  his 
“definition”  is  illustrated  by  the  fact,  previously 
pointed  out,  that  the  Secretary  has  on  several  occa¬ 
sions,  in  effect,  concluded  that  the  entire  United 
States  is  a  single  “locality”. 

The  plain  fact  of  the  matter  is  that,  under 
guise  of  construction  of  the  term  “locality”,  the  Sec¬ 
retary  has  sought  to  arrogate  to  himself  the  power, 
not  conferred  by  Congress,  to  fix  minimum  wages 
never  theretofore  existing  in  localities  in  which  iron 
and  steel  plants  are  located. 

This  was  sought  to  be  accomplished,  in  the  case  of 
the  localities  in  which  the  plants  of  appellants  are 
situated,  by  the  simple  device  of  including  such  lo¬ 
calities  in  a  vast  region  comprising  13  States,  part 
of  a  fourteenth,  and  the  District  of  Columbia,  and  em¬ 
bracing  Pittsburgh,  Youngstown  and  other  localities 
to  the  West,  in  which,  because  of  various  geographi¬ 
cal  advantages,  the  prevailing  minimum  wages  for 
iron  and  steel  workers  are  higher  than  in  the  locali¬ 
ties  in  which  appellants’  plants  are  situated. 

Inasmuch  as  the  plants  of  appellants  are  all  situ¬ 
ated  within  that  one  region,  labeled  a  “locality”  in 
the  Determination,  it  is  particularly  upon  the  por¬ 
tion  of  the  Determination  dealing  therewith  that  at¬ 
tention  is  focussed  herein.  But  the  Determination  as 
a  whole  is  invalid  since  predicated  upon  such  palpa¬ 
ble  misconstruction  of  the  statute  and  infected  in  doz¬ 
ens  of  other  instances  with  the  same  virus  of  wage¬ 
fixing.  (Compare  Appendixes  B  and  D.) 

We  feel  confident  that  this  Court  will  recognize 
this  thinly-veiled  usurpation  of  power  and  deal  with 
it  appropriately  in  order  that  the  rights  of  the  appel¬ 
lants  will  not  be  irreparably  injured. 
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2.  Proper  usage  requires  that  the  term  “locality”, 
as  employed  in  the  statute,  be  interpreted  to 
mpan  a  city,  county,  village  or  other  civil  sub¬ 
division  of  a  State,  or  the  immediate  vicinity 
thereof,  or,  at  most,  a  narrowly  restricted  geo¬ 
graphical  area  surrounding  the  place  in  which 
goods  are  to  be  produced  under  a  Gov¬ 
ernment  contract. 

It  is  respectfully  submitted  that  there  is  only  one 
permissible  answer  to  the  question  of  law  which  the 
Secretary  purported  to  decide.  The  term  “locality” 
obviously  implies  an  area  or  a  place  local  in  nature.4 
It  is  synonymous  with  “place”,  “vicinage”,  “neigh¬ 
borhood”,  “district”,  and  “position”  (The  Winston 
Simplified  Dictionary,  Advanced  Edition,  1927,  p. 
576). 

As  the  word  is  used  in  the  Act  it  plainly  means  the 
place,  or  a  narrowly  restricted  area  surrounding  the 
place,0  where  the  materials,  supplies,  articles,  or 

4  The  word  “local”  is  defined  in  Webster’s  New  International  Dic- 
tionary,  Second  Edition  (1935),  p.  1449,  to  mean: 

“1.  Characterized  by,  or  relating  to,  place,  or  position  in 
space ;  *  •  * 

“2.  Characterized  by,  relating  to,  or  occupying  a  particular  place 
or  places;  characteristic  of,  or  confined  to,  a  particular  place  or 
places;  not  general  or  widespread;  •  •  * 

“3.  Hence,  relating  to  what  is  local ;  not  broad  or  general ;  •  •  •” 

“The  meaning  of  the  term  “locality”  as  used  to  designate  the  area 
surrounding  a  focal  point  is  shown  by  the  following  definitions  of  that 
term  given  in  the  Oxford  Dictionary  (A  New  English  Dictionary  on 
Historical  Principles;  Oxford,  Clarendon  Press,  1908;  Volume  VI,  p. 
380): 

“2.  The  fact  of  being  local,  in  the  sense  of  belonging  to  a  par¬ 
ticular  spot.  •  •  • 

“4***b.  ft  pLar-  or  district  of  undefined  extent,  considered  as  the 
site  occupied  by  certain  persons  or  things,  or  as  the  scene  of  cer¬ 
tain  activities.” 
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equipment  are  to  be  manufactured  or  furnished  under 
a  contract.  No  one  could  properly  say  that  materials 
manufactured  at  a  plant  in  Pittsburgh,  Pennsylvania, 
are  manufactured  in  the  same  locality  as  those  manu¬ 
factured  at  a  plant  situated  at  Philadelphia,  Penn¬ 
sylvania,  Baltimore,  Maryland,  Branford,  Connecti¬ 
cut,  or  Buffalo,  New  York. 

The  commonly  accepted  meaning  of  the  word  “lo¬ 
cality”  is  shown  by  the  definitions  that  have  been 
given  to  it  in  various  state  minimum  wage  statutes, 
as,  for  example,  “the  limits  of  the  county,  city,  town, 
township,  district,  or  other  political  subdivision  on 
behalf  of  which  the  contract  is  awarded”  (Arizona 
Laws,  1933,  ch.  71,  p.  292,  Sec.  4) ;  or  “the  town,  city, 
village  or  other  civil  subdivision  of  the  state  wherein 
the  physical  work  is  being  performed”  (N.  Y.  Laws, 
1927,  ch.  563,  p.  1340,  Sec.  I)6. 

The  normal  usage  of  the  term  is  also  illustrated  by 
the  recent  decision  of  this  Court  in  American  Federa- 


*  See  also  California  Statutes,  1931,  ch.  397,  p.  910,  Sec.  4;  Idaho  Gen¬ 
eral  Laws  (1933),  ch.  Ill,  Sec.  1;  Kansas  Gen.  Stat.  Ann.  (Corrick, 
1935),  ch.  44,  Sec.  201;  and  General  Laws  of  Texas,  1933,  ch.  45,  p.  91, 
Sec.  4. 


The  same  source  (ibid.,  p.  379)  defines  “local”  as  follows: 

“2.  Belonging  to  a  particular  place  on  the  earth’s  surface;  per 
taining  to  or  existing  in  a  particular  region  or  district. 

•  •  • 


“b.  With  restrictive  force:  Limited  or  peculiar  to  a  particular  place 
or  places. 


“c.  Belonging  to  a  town  or  some  comparatively  small  district,  as 
distinct  from  the  state  or  country  as  a  whole.” 

See  also  The  Century  Dictionary  and  Cyclopedia  (190$)  Vol.  IV,  p. 
3496. 
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tion  of  Labor,  et  al.  v.  National  Labor  Relations 
Board  (No.  7257,  Feb.  27,  1939).  That  case  involved 
a  decision  by  the  National  Labor  Relations  Board 
that  the  “entire  Pacific  Coast”  (as  distinguished  from 
the  several  Pacific  Coast  ports,  including  Tacoma, 
Olympia,  Port  Angeles,  San  Francisco,  Los  Angeles, 
Seattle  and  Portland,  or  separate  employers  situated 
in  such  ports)  should  be  treated  as  an  “employer 
unit”  for  the  purposes  of  collective  bargaining  by 
longshore  employees.  In  its  opinion  this  Court  char¬ 
acterized  the  separate  ports  as  “localities”  and  the 
“entire  Pacific  Coast”  as  “a  large  geographical  area 
of  the  United  States.”  It  will  be  observed  that  that 
very  same  “large  geographical  area”  has  been  labeled 
a  “locality”  in  the  Determination  challenged  herein. 

The  normal  connotations  of  the  term  “locality”  are 
also  vividly  illustrated  by  the  employment  of  its  root 
in  such  phrases  as  “local  option”,  “local  self-govern¬ 
ment”  and  “local  boy”.  No  one  would  suspect  that 
in  speaking  of  “local  self-government”,  any  one  had 
in  mind  a  “regional”  government  holding  sway  in  14 
States  and  the  District  of  Columbia.  Nor  would  any 
one  suspect  that  a  “local  boy”  born  “Down  East”,  in 
the  City  of  Portland,  Maine,  had  been  born  in  the 
same  locality  as  Pittsburgh. 

The  proper  usage  of  the  term  “locality”,  and  an  ex¬ 
pose  of  the  palpable  misuse  and  abuse  thereof  in  the 
Determination,  are  likewise  vividly  illustrated  by  the 
Report  of  the  Public  Contracts  Board  of  the  Depart¬ 
ment  of  Labor.  At  the  time  of  its  Report  the  Public 
Contracts  Board  did  not  appreciate  that  the  function 
of  the  Secretary  of  Labor  under  the  Act  was  limited 
to  the  ascertainment  of  prevailing  minimum  wages  in 
“localities”.  Consequently,  it  made  no  effort  to  ascer- 
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tain  prevailing  minimum  wages  in  “localities”  and 
freely  employed  the  term  “locality”  and  the  term 
“region”  in  accordance  with  ordinarily  accepted  us¬ 
age.  In  so  doing,  however,  it  brought  into  bold  re¬ 
lief  the  patent  subterfuge  resorted  to  by  the  Acting 
Secretary  in  the  Determination. 

Thus,  the  Board  said  (R.  159)  : 

“In  view  of  the  evidence  which  shows  that 
across  the  South  for  a  distance  of  some  2,000 
miles  from  East  to  West  the  minimum  wages  in 
the  industry  are  uniformly  low,  *  *  *  we  believe 
that  this  region  should  be  taken  separately  for 
the  purpose  of  finding  a  prevailing  minimum 
wage. 

“The  Southern  region  as  we  have  defined  its 
limits  here  covers  a  very  large  territory.  *  *  * 
[Italics  ours.] 

That  the  “region”  thus  found  by  the  Board  as  an 
appropriate  geographical  area  within  which  to  de¬ 
termine  prevailing  minimum  wages  did  not  consti¬ 
tute  a  “locality”  and  could  not  properly  be  called  a 
“locality”  was  plainly  recognized  by  the  Board  in 
many  passages  of  the  Report,  including  the  following 
(R.  160): 

“The  principal  difficulty  with  the  Code  wage 
districts  as  a  means  of  outlining  regional  boun¬ 
daries  which  might  be  set  up  in  these  proceed¬ 
ings  is  that  the  Code  districts  were  not  drawn  up 
to  bring  out  the  predominant  minimum  wage 
practice  of  the  industry  viewed  either  as  a  whole 
or  over  broad  geographical  regions.  The  oppo¬ 
site  objective  motivated  the  drawing  of  the  boun¬ 
daries  of  the  Code  wage  districts  *  *  *.  As 
it  is  expressed  in  the  brief  of  the  Andrews  Steel 
Company,  under  the  Code  ‘basic  wage  rates  were 
established  in  the  steel  industry  considering  local 
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conditions  as  found  in  the  separate  plant  loca¬ 
tions’  *  *  *.”  [Italics  ours.] 

By  the  mere  stroke  of  the  pen,  this  vast  “Southern 
region”  was  transformed  in  the  Determination  into 
a  mere  “locality”,  after  the  addition  thereto  of  most 
of  the  State  of  West  Virginia! 

The  Board  also  said  (R.  176)  : 

“While  it  is  apparent  that  no  portion  of  the 
wage  scale  can  be  assigned  exclusively  to  New 
England,  or  east  of  Pittsburgh,  or  the  Middle 
West  or  the  West,  it  is  a  fact  that  in  a  good  many 
localities  and  areas  over  the  breadth  of  the  coun¬ 
try  one  or  another  of  the  base  rates  is  paid  to 
more  workers  than  is  any  of  the  other  rates. 
*  *  *  ”  [Italics  ours.] 

The  Board  refused  to  give  effect  to  these  wage  dif¬ 
ferentials  between  the  various  localities  because  it  did 
not  believe  that  “relatively  small  geographical  areas 
should  be  made  the  basis  for  separate  findings  of  pre¬ 
vailing  minimum  wages  which  would  be  limited  to 
the  locale  of  the  variation”  (R.  180)  and  thought 
that  the  Secretary  of  Labor  had  the  power  to  find  pre¬ 
vailing  minimum  wages  in  “broad  geographical  re¬ 
gions”  (R.  160).  It  would  plainly  have  been 
shocked,  however,  had  any  one  suggested  that  such 
“regions”  constituted  “localities”. 

Yet  that  is  precisely  what  the  Acting  Secretary 
did  in  the  Determination,  in  violation  of  every  canon 
of  accepted  usage.7 

TThe  following  definitions  of  the  terms  “region”  and  “regional”  set 
forth  in  Webster’s  New  International  Dictionary  of  the  English  Lan¬ 
guage  (Revised  1925  Edition)  at  p.  1796,  show  clearly  the  difference 
between  a  “region”  and  a  “locality”: 

“ region  *  *  * 

“2-  A  large  tract  of  land;  one  of  the  large  districts  or  quarters 
into  which  any  space  or  surface  is  conceived  of  as  divided;  hence, 
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We  repeat,  therefore,  that  proper  usage  demands 
that  the  term  “locality”,  as  employed  in  Section  1  (b) 
of  the  Act,  be  interpreted  to  mean  a  city,  county,  vil¬ 
lage  or  other  civil  subdivision  of  a  State,  or  the  im¬ 
mediate  vicinity  thereof,  or,  at  most,  a  narrowly  re¬ 
stricted  geographical  area  surrounding  the  place  in 
which  goods  are  to  be  produced  under  a  Government 
contract. 

By  the  descriptions  “the  immediate  vicinity 
thereof”  and  “a  narrowly  restricted  geographical 
area”,  we  have  in  mind  metropolitan  areas  such  as 
the  New  York  metropolitan  area  (i.e.,  New  York 
City  and  Jersey  City),  the  Philadelphia  metropoli¬ 
tan  area  (i.e.,  Philadelphia-Camden) ,  and  the  San 
Francisco  metropolitan  area  (i.e.,  San  Francisco- 
Oakland),  etc. 

3.  The  context  in  which  the  term  “locality”  is  em¬ 
ployed  in  the  statute  makes  it  doubly  clear 
that  Congress  intended  to  use  the  word  in  ac¬ 
cordance  with  its  ordinarily  accepted  usage. 

It  is  provided  in  Section  1  (b)  that  the  prevailing 
minimum  wages  are  to  be  those  paid,  in  the  locality, 
in  the  particular  industry  or  to  persons  employed  on 
similar  work  or  in  similar  industries  or  groups  of  in¬ 
dustries.  If  “locality”  were  intended  to  embrace  an 
area  such  as  those  provided  for  by  the  Determination, 
the  provisions  authorizing  the  Secretary  to  use  as  a 

in  general,  an  indefinite  area;  a  country;  province;  district;  tract; 
fig.,  sphere;  realm.  •  •  • 

“6.  An  administrative  area,  division,  or  district;  as,  under  Augustus 
Rome  was  divided  into  fourteen  regions. 

•  •  • 

“ regional  *  *  •  1.  Of  or  pertaining  to  a  region,  as  of  a  country 
or  of  the  body ;  sectional. 

“2.  Of  or  pertaining  to  a  whole  region  or  broad  district ;— opposed 
to  local ;  as,  regional  geography. 
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criterion  the  wages  paid  in  the  locality  to  persons  em¬ 
ployed  “on  similar  work”  or  in  “similar  industries” 
or  “groups  of  industries”  would  have  no  significance 
or  purpose.  It  would  have  been  sufficient  to  have 
provided  that  the  prevailing  minimum  wages  are  to 
be  the  minimum  wages  prevailing  in  the  industry  in 
the  “locality”.  Thus  the  three  additional  standards 
must  have  been  inserted  in  order  to  make  feasible  a 
“determination”,  for  example,  where  only  one  plant 
of  a  particular  industry  was  located  in  a  “locality”. 

The  context  of  the  Act,  therefore,  completely  nega¬ 
tives  the  suggestion,  made  in  the  Determination  (R. 
245),  that  assigning  to  the  word  “locality”  its  nor¬ 
mal  meaning,  as  urged  herein,  “would  operate  to 
make  the  statute  an  empty  gesture  and  the  finding  of 
prevailing  minimum  wages  a  wholly  useless  proce¬ 
dure”  because  “in  many  instances,  there  will  be  found 
to  be  but  one  plant  of  a  particular  industry  located 
in  any  one  city”. 

On  the  contrary,  if  all  administrative  officers 
should  assign  to  commonly  understood  terms  such  as 
“locality”  meaningless  definitions  of  the  character 
suggested  by  the  Acting  Secretary,  the  drafting  by 
Congress  of  statutes  containing  such  common  and 
easily  understood  terms  would  most  certainly  be  an 
“empty  gesture”  and  a  “wholly  useless  procedure”. 

4.  The  decision  of  the  Supreme  Court  in  Connolly  v. 
General  Construction  Co .,  269  U.  S.  385,  al¬ 
though  not  controlling,  is  persuasive  of 
the  conclusion  that  the  term  “locality”,  as 
employed  in  Section  1  (b)  of  the  Act,  must  be 
construed  as  contended  by  appellants. 

The  Connolly  case,  supra,  involved  a  suit  brought 
by  a  contractor  to  enjoin  certain  State  and  county 
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officers  of  Oklahoma  from  enforcing  an  Oklahoma 
statute  making  it  a  crime  for  any  State  contractor  to 
pay  “less  than  the  current  rate  of  per  diem  wages  in 
the  locality  where  the  work  is  performed”.  The  de¬ 
fendants  had  threatened  to  prosecute  the  plaintiff  for 
failure  to  pay  wages  “paid  to  laborers  in  the  vicinity 
of  Cleveland”,  Oklahoma,  near  which  town  the 
plaintiff  was  constructing  a  bridge.  The  Supreme 
Court  affirmed  an  interlocutory  decree  granting  a 
preliminary  injunction. 

A  majority  of  the  Court  (per  Mr.  Justice  Suther¬ 
land)  so  held  on  the  ground  that  the  statute  did  not 
satisfy  the  constitutional  requirement  of  the  “due  pro¬ 
cess”  clause  that  a  statute  imposing  criminal  penalties 
must  be  specific  in  its  terms,  stating  that  both  the 
phrases  “the  current  rate  of  per  diem  wages”  and  “in 
the  locality”  were  not  sufficiently  definite  for  such 
purpose. 

It  is  significant,  however,  that  the  majority  of  the 
Court  so  held  while  accepting  the  correctness,  as  of 
course,  of  the  definition  of  the  term  “locality”  by  the 
highest  court  of  the  State,  viz.,  “place”,  “near  the 
place”,  “vicinity”,  or  “neighborhood”.  In  so  far  as 
the  decision  of  the  majority  concerned  the  word  “lo¬ 
cality”,  its  reasoning  was  that  even  the  term  “neigh¬ 
borhood”  would  not  have  been  sufficiently  specific  for 
a  statute  imposing  criminal  penalties.  But,  said  the 
majority  (at  p.  395  of  269  U.  S.) : 

“In  other  connections  or  under  other  condi¬ 
tions  the  term  ‘locality’  might  be  definite  enough 

*  *  ♦  >» 

Of  perhaps  even  greater  significance,  in  view  of  the 
trend  of  the  times,  however,  is  the  concurring  opin¬ 
ion  of  Mr.  Justice  Holmes  and  Mr.  Justice  Brandeis. 
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They  concurred  in  the  decision  on  the  narrow  ground 
that  “the  plaintiff  was  not  violating  the  statute  by  any 
criterion  available  in  the  vicinity  of  Cleveland ” 
[italics  ours].  The  plain  inference  would  seem  to 
be  that  it  was  their  view  that  the  term  “locality”,  as 
employed  in  the  statute,  was  properly  construed  as 
meaning  a  town,  or  its  vicinity,  and  sufficiently  defin¬ 
ite  to  permit  the  imposition  of  criminal  sanctions. 

We  recognize,  of  course,  that  the  Connolly  case  is 
not  one  squarely  in  point  herein.  But  the  least  that 
may  be  said  of  that  case  is  that  it  indicates  (1)  that 
Mr.  Justice  Holmes  and  Mr.  Justice  Brandeis  were 
of  the  opinion  that  the.  term  “locality”  denoted  a  town, 
or  its  vicinity,  with  such  particularity  as  to  warrant 
criminal  punishment  for  violation  of  a  statute  em¬ 
ploying  the  term;  (2)  that  the  entire  Court  probably 
felt  that  that  term  conveyed  that  meaning  for  pur¬ 
poses  of  a  civil  statute;  and  (3)  that  the  Oklahoma 
State  court  has  assigned  that  meaning  to  the  term. 

It  will  be  noted  that  we  have  suggested  as  possible 
an  even  broader  definition  than  was  considered  by 
either  the  majority  or  the  minority  of  the  Court  in 
the  Connolly  case  or  by  the  Oklahoma  court,  and  than 
has  been  suggested  by  any  of  the  State  legislatures  (p. 
36,  supra)  in  defining  the  term  “locality”.  We 
have  suggested  that,  for  the  purposes  of  the  Act,  a 
“narrowly-restricted  geographical  area  surrounding 
a  place  in  which  goods  are  to  be  produced  under  a 
Government  contract”  may  be  a  “locality”. 

In  offering  this  thought,  we  believe  that  we  have 
stretched  the  term  “locality”  to  the  breaking  point. 
But  even  this  broadest  possible  of  all  definitions  is  of 
no  avail  to  the  Secretary  herein,  since  the  Determina¬ 
tion  selects  vast  “regions”  and  broad  geographical 
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areas  as  the  territories  within  which  to  determine  pre¬ 
vailing  minimum  wages. 

We  have  emphasized  this  because  counsel  for  ap¬ 
pellees  have  hitherto  suggested  that  we  have  ad¬ 
vanced  a  narrow  definition  of  a  term  that  has  no  pre¬ 
cise  meaning.  From  what  has  been  said,  however,  it 
is  obvious  that  such  is  not  the  case.  We  do  not  con¬ 
tend  that  the  word  “locality”  is  one  of  precise  mean¬ 
ing,  as,  for  instance,  a  technical  or  mathematical 
term.  We  do  most  emphatically  contend  that  it  is 
definite  within  limits,  and  that,  given  the  broadest 
construction  reasonably  permissible,  it  does  not  have 
the  meaningless  “definition”  assigned  thereto  in  the 
Determination  or  connote  the  vast  “regions”  selected 
by  the  Secretary  as  “localities”  therein. 

Consequently,  it  is  our  view  that  the  term  is  free 
from  ambiguities  for  present  purposes;  that  the  ac¬ 
tion  of  the  Secretary  was,  on  the  face  of  the  statute, 
patently  unlawful ;  and  that  there  is  no  need  to  con¬ 
sult  the  legislative  history  of  the  Act  for  the  purpose 
of  judging  the  validity  of  such  action.  But,  if  recourse 
is  had  to  the  legislative  history,  the  conclusions  that 
our  construction  of  the  term  “locality”  is  correct  and 
that  the  Secretary’s  action  was  completely  invalid  are 
emphatically  confirmed,  as  will  now  be  demonstrated. 
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Point  III — The  Legislative  History  of  the  Act  Con¬ 
firms  (a)  that  the  Term  “Locality”,  as  Em¬ 
ployed  in  Section  1(b)  Thereof,  Means  a 
City,  County,  Village  or  other  Civil  Subdivi¬ 
sion  of  a  State,  or  the  Immediate  Vicinity 
Thereof,  or,  at  Most,  a  Narrowly  Restricted 
Geographical  Area  Surrounding  the  Place  in 
Which  Goods  are  to  be  Produced  under  a 
Government  Contract,  and  (b)  that  the  Sec¬ 
retary  was  not  Empowered  Thereby  to  Fix 
Wages  or  Eliminate  Wage  Differentials  Exist¬ 
ing  Between  “Localities”. 

1.  The  “lowest  responsible  bidder”  statute. 

The  Public  Contracts  Act  and  the  action  which 
the  Secretary  purports  to  have  taken  under  the  au¬ 
thority  thereof,  must  be  considered  against  the  back¬ 
ground  of  Section  3709  of  the  Revised  Statutes  (41 
U.S.C.  §5),  the  basic  statute  regulating  the  award  of 
public  contracts. 

Section  3709,  known  as  the  “lowest  responsible  bid¬ 
der”  statute  and  so  referred  to  herein,  provides,  in 
so  far  as  material,  that : 

“Except  as  otherwise  provided  by  law  all  pur¬ 
chases  and  contracts  for  supplies  or  services  in 
any  of  the  departments  of  the  Government  and 
purchases  of  Indian  supplies,  except  for  personal 
services,  shall  be  made  by  advertising  a  sufficient 
time  previously  for  proposals  respecting  the 
same,  when  the  public  exigencies  do  not  require 
the  immediate  delivery  of  the  articles,  or  per¬ 
formance  of  the  service”. 

As  uniformly  interpreted,  this  statute  requires  com¬ 
petitive  bidding,  after  advertising,  and  the  award  of 
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public  contracts  to  the  lowest  responsible  bidders. 
Snyder  v.  United  States,  19  Ct.  Cl.  547  (1884); 
Scott  v.  United  States,  44  Ct.  Cl.  524  (1909) ;  19  Op. 
Att.  Gen.  685  (1890) ;  28  Op.  Att.  Gen.  384  (1910). 

Consequently,  it  is  well  established  that  Federal 
officials  may  not  impose  upon  bidders  conditions  or 
qualifications  not  strictly  related  to  the  proper  per¬ 
formance  of  public  contracts  and  not  prescribed  by 
the  Congress,  since  it  is  manifest  that  the  imposition 
of  such  conditions  or  qualifications  would  tend  to  nar¬ 
row  competition  for  Government  business  and  raise 
the  prices  required  to  be  paid  by  the  Government 
for  articles  purchased  (14  Decisions  of  the  Comp¬ 
troller  General  518;  15  ibid.  974). 

Thus,  in  the  absence  of  express  statutory  authority, 
an  executive  department  may  not  lawfully  include  in 
invitations  for  bids  and  contracts  for  Government 
work  stipulations  requiring  the  contractor  to  pay  any 
specified  wage  rates  to  employees  employed  in  the 
performance  of  the  contract  (10  Decisions  of  the 
Comptroller  General  294,  January  10,  1931). 8 

*The  above-mentioned  decision  has  not  only  been  followed  in  prac¬ 
tice  by  all  the  executive  departments  of  the  Government,  but  was  ex¬ 
pressly  acquiesced  in  by  the  Senate  Committee  in  charge  of  the  original 
Walsh  Bill  (S.  3055 — 74th  Cong.,  1st  Sess.),  discussed  infra,  which  was 
the  forebear  of  the  present  Public  Contracts  Act.  In  explaining  the  desir¬ 
ability  of  a  statute  authorizing  the  insertion  of  a  minimum  wage  stipu¬ 
lation  in  contracts  for  the  manufacture  and  furnishing  of  Government 
supplies,  the  Senate  Committee  report  (No.  1157,  74th  Cong.,  1st  Sess.) 
on  such  bill  stated: 

“The  committee  believes  that  in  the  absence  of  action  by  Congress, 
the  Executive  has  power  to  require  any  condition  in  contracts,  loans, 
or  grants  necessary  to  protect  the  United  States  but  that  his  authority 
stops  there  and  that  matters  of  general  policy  not  strictly  necessary 
to  secure  to  the  United  States  the  performance  of  a  contract  can  only 
be  laid  down  by  Congress."  [Italics  ours.] 
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The  last-mentioned  decision  of  the  Comptroller 
General  was  rendered  in  response  to  a  request  made 
by  the  Secretary  of  the  Treasury  at  the  instance  of  the 
President  for  a  ruling  as  to  whether  there  could  be 
included  in  invitations  for  bids  on  Government  work 
a  provision  requiring  the  contractor  to  pay  employees 
on  such  work  the  “local  wage  scale”  or  the  “prevail¬ 
ing  rates  of  wages  in  the  locality  or  metropolitan  area 
in  which  the  project  was  being  constructed”. 

Since  such  decision  of  the  Comptroller  General, 
there  has  been  a  series  of  statutory  provisions  aimed 
at  carrying  out  a  general  policy  that  the  wages  paid 
on  Government  work  should  conform  to  the  currently 
prevailing  wage  rates  for  similar  work  in  the  locality 
where  the  work  is  performed.  The  Public  Contracts 
Act  is  but  one  in  such  series  and  its  purpose  is  no 
broader  than  to  extend  such  policy  to  all  contracts  for 
Government  supplies  in  amounts  exceeding  $10,000. 

2.  The  Bacon-Davis  Act. 

The  Bacon-Davis  Act  (46  Stat.  1494),  introduced 
in  Congress  seventeen  days  after  the  above-mentioned 
decision  by  the  Comptroller  General  and  presumably 
in  consequence  thereof,  was  the  first  of  such  statutory 
provisions.  Such  act,  as  amended  (49  Stat.  1011), 
provides,  in  so  far  as  here  material : 

“The  advertised  specifications  for  every  con¬ 
tract  in  excess  of  $2,000,  to  which  the  United 
States  or  the  District  of  Columbia  is  a  party,  for 
construction,  alteration,  and/or  repair,  includ¬ 
ing  painting  and  decorating,  of  public  buildings 
or  public  works  of  the  United  States  or  the  Dis¬ 
trict  of  Columbia  within  the  geographical  limits 
of  the  States  of  the  Union  or  the  District  of  Co- 


48 


lumbia,  and  which  requires  or  involves  the  em¬ 
ployment  of  mechanics  and/or  laborers  shall 
contain  a  provision  stating  the  minimum  wages 
to  be  paid  various  classes  of  laborers  and  me¬ 
chanics  which  shall  be  based  upon  the  wages  that 
will  be  determined  by  the  Secretary  of  Labor  to 
be  prevailing  for  the  corresponding  classes  of 
laborers  and  mechanics  employed  on  projects  of 
a  character  similar  to  the  contract  work  in  the 
city,  town,  village,  or  other  civil  subdivision  of 
the  State  in  which  the  work  is  to  be  performed, 
or  in  the  District  of  Columbia  if  the  work  is  to 
be  performed  there;  and  every  contract  based 
upon  these  specifications  shall  contain  a  stipula¬ 
tion  that  the  contractor  or  his  subcontractor  shall 
pay  all  mechanics  and  laborers  employed  di¬ 
rectly  upon  the  site  of  the  work,  unconditionally 
and  not  less  often  than  once  a  week,  and  without 
subsequent  deduction  or  rebate  on  any  account, 
the  full  amounts  accrued  at  time  of  payment, 
computed  at  wage  rates  not  less  than  those  stated 
in  the  advertised  specifications,  *  *  *  .” 

The  Committee  reports  and  the  discussions  in  both 
houses  of  Congress  of  the  bill  which  subsequently  be¬ 
came  the  Bacon-Davis  Act  make  it  perfectly  clear 
that  Congress  intended  thereby  only  to  provide  that 
wages  prevailing  in  the  vicinity  of  the  building  pro¬ 
jects  should  be  paid  and  that  the  Secretary  of  Labor 
should  not  have  any  wage-fixing  power  thereunder.9 

'For  instance,  the  Report  of  the  Committee  on  Labor  of  the  House 
of  Representatives  stated  (Seventy-first  Congress,  Third  Session,  Report 
No.  2453,  p.  2) : 

“The  question  of  having  contractors  who  have  been  awarded 
Government  building  contracts  pay  fair  wage  scales  has  been  the 
subject  of  long  consideration  by  this  committee  and  by  the  Federal 
departments  involved.  The  departments  have  endeavored  to  correct 
the  situation  without  the  aid  of  legislation,  but  have  been  unable  to 
do  so.  This  committee  has  held  extensive  hearings  on  the  subject 
and  has  arrived  at  the  conclusion  that  this  measure  will  alleviate 
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As  stated  by  Representative  Bacon  of  New  York, 
who  introduced  the  bill  in  the  House  (Cong.  Rec., 
Vol.  74,  p.  6511) : 

“In  its  practical  operation  the  bill  sets  up  a 
simple  and  direct  method  of  assuring  the  pay¬ 
ment  of  the  prevailing  wage  by  the  contractor  in 
the  community  where  the  work  is  performed. 
*  *  *  ”  [Italics  ours.] 

Aside  from  the  general  purpose  of  the  Bacon-Davis 
Act,  two  additional  factors  with  respect  thereto  are  of 
particular  interest:  In  the  first  place,  it  is  to  be  ob¬ 
served  that  Section  2  of  the  “Regulations  Prescribed 
by  the  Secretary  of  Labor  as  to  the  Procedure  to  be 
Followed  in  Predetermining  Prevailing  Rates  of 
Wages”  under  the  Bacon-Davis  Act  (U.  S.  Depart¬ 
ment  of  Labor,  No.  503,  September  30,  1935)  pro¬ 
vides,  in  part,  that: 

“In  making  any  such  predetermination  the 
rate  of  wages  which  the  Secretary  will  regard  as 
prevailing  shall  be — 

“(a)  The  rate  of  wages  paid  in  the  city, 
_ town,  village,  or  other  civil  division  of  the 

present  unsatisfactory  conditions  and  will  carry  out  the  intent  of  the 
Federal  public-building  policy.  This  legislation  will  provide  a  more 
equable  distribution  of  employment,  especially  in  the  present  time  of 
depression,  and  will  generally  benefit  the  country  at  large  by  re¬ 
quiring  that  those  who  have  been  awarded  public-building  contracts 
pay  their  employees  wages  comparable  to  the  prevailing  wage  scales 

where  they  are  employed. 

•  •  • 

“This  measure  does  not  require  the  Government  to  establish  any 
new  wage  scales  in  any  portion  of  the  country.  It  merely  gives  the 
Government  the  power  to  require  its  contractors  to  pay  their  em¬ 
ployees  the  prevailing  wage  scales  in  the  vicinity  of  the  building 
projects.  This  is  only  fair  and  just  to  the  employees,  the  contractors, 
and  the  Government  alike.  It  gives  a  square  deal  to  all.”  [Italics 
ours.] 

See  also  Cong.  Rec.  Vol.  74,  3918,  6510,  6511,  6518. 
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State  ( hereinafter  referred  to  as  the  locality) 
in  which  the  work  is  to  be  performed,  to  the 
majority  of  those  employed  in  the  correspond¬ 
ing  classes  of  laborers  or  mechanics  (herein¬ 
after  referred  to  as  the  craft)  on  projects  that 
are  similar  to  the  contract  work  *  *  *  [Ital¬ 
ics  ours.] 

In  the  second  place,  it  is  to  be  observed  that  the 
duty  imposed  upon  the  Secretary  of  Labor  there¬ 
under  is  not  that  of  ascertaining  the  prevailing  wage 
in  industries  operating  in  localities,  but  that  of  ascer¬ 
taining  the  prevailing  wages  for  every  class  of  labor 
and  mechanic  employed  on  similar  projects  in  locali¬ 
ties  in  which  public  construction  contracts  are  to  be 
performed. 

The  ascertainment  of  such  prevailing  wages  in  the 
numerous  localities  in  which  such  building  projects 
have  been  carried  on  has  not  imposed  on  the  Secre¬ 
tary  any  undue  or  impracticable  administrative  bur¬ 
den.  (See  Note  20,  p.  65,  infra.) 

3.  The  original  Walsh  and  Healey  Bills. 

On  June  14,  1935,  Senator  Walsh  of  Massachusetts 
introduced  in  the  Senate  a  bill  (S.  3055 — 74th  Con¬ 
gress,  First  Session)  to  provide  for  the  inclusion  in 
all  contracts  for  Government  work  of  agreements, 
inter  alia,  to  pay  wages  fixed  pursuant  to  the  direction 
of  the  President  or  such  agency  as  he  might  desig¬ 
nate.  Although  (as  amended)  it  passed  the  Senate,  as 
a  result  of  a  storm  of  objections  10  to  the  wage-fixing 
provisions  which  would  have  permitted  disregard  of 

**See  Report  of  Committee  on  Judiciary  of  the  House  of  Representatives 
on  Senate  Bill  S.  30SS — Seventy-fourth  Congress,  First  Session,  pp.  53- 
54,  94-95. 
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existing  geographic  wage  differentials,  it  did  not  pass 
the  House. 

In  1936,  Representative  Healey  introduced  a  new 
bill  (H.R.  11554 — 74th  Congress,  Second  Session) 
which  provided,  in  substance,  for  the  fixing  of  wages 
by  the  Secretary  of  Labor  for  work  done  on  Govern¬ 
ment  contracts  in  an  amount  exceeding  $2,000.  Such 
bill  was  also  a  wage-fixing  bill  and  was  objected  to 
in  the  hearings  thereon  before  a  sub-committee  of  the 
Committee  on  the  Judiciary  of  the  House  on  the 
ground,  among  others,  that  it  would  empower  the 
Secretary  of  Labor  to  fix  wages  without  regard  to 
geographical  wage  differentials .u 

It  is  interesting  to  note  in  this  connection  that  the 
testimony  of  the  Secretary  of  Labor  at  such  hearing 
indicated  that  she  favored  the  establishment  of  uni¬ 
form  wages  throughout  the  country.12 

11  See  Hearing  before  a  Subcommittee  of  the  Committee  on  the  Judici¬ 
ary,  House  of  Representatives,  on  H.R.  11SS4,  Seventy-fourth  Congress. 
Second  Session,  Serial  12,  Part  2,  pp.  290  to  298,  402  to  411,  and  422 
to  436,  inclusive. 

^The  following  colloquy  between  Representative  Miller  and  the 
Secretary  of  Labor  appears  at  pp.  226  and  227  of  the  report  (See  Note  11, 
supra)  of  said  hearing: 

“Mr.  Miller.  Do  you  think  the  minimum  wage  level  can  be  main¬ 
tained  all  over  the  whole  Nation  without  the  necessity  of  fixing  mini¬ 
mum  wage  levels? 

“Secretary  Perkins.  I  think  those  minimum  wage  zones  could 
scarcely  be  fixed  by  act  of  Congress,  because  they  change  greatly. 

“Mr.  Miller.  I  do  not  myself.  I  do  not  think  Congress  could  fix 
them.  It  would  be  utterly  impossible,  and  it  would  be  unfair  to  in¬ 
dustry,  and  probably  unfair  to  labor,  to  fix  a  uniform  minimum  wage 
level  applicable  to  New  England  and  to  Alabama,  let  us  say,  or  to 
Arkansas,  which  is  my  own  State. 

“Secretary  Perkins.  I  think  you  would  be  surprised  to  see  how 
little  real  difference  there  is  in  efficient  operation  between  the  working 
conditions  in  Arkansas  or  Alabama  and  those  in  Massachusetts. 
When  you  come  right  down  to  face  the  situation  you  will  find  there 
is  really  relatively  little  difference. 
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It  is  also  interesting  to  note  in  this  connection  that, 
in  testifying  before  the  House  Committee  concern¬ 
ing  the  experience  of  the  Department  of  Labor  with 
the  Bacon-Davis  Act,  Secretary  Perkins  plainly  dis¬ 
tinguished  between  a  “locality”  (meaning  thereby  a 
town)  and  a  “large  area”  (such  as  a  State).  Her  tes¬ 
timony  in  this  regard  was  as  follows  :18 

“Mr.  Hess.  Under  the  Davis-Bacon  Act 
all  you  determine  is  the  wage  and  hours  prevail- 


MSee  report  of  Hearing  cited  in  Note  11,  supra,  at  pp.  230-231. 


“One  of  the  advantages  of  a  board  like  this  is  that  it  could  take 
notice  of  any  real  differences  in  working  efficiency  in  these  various 
communities  and  very  gradually  build  up  a  more  scientific  approach 
to  the  fixing  of  wage  levels  under  different  zone  conditions,  if  that 
proved  to  be  necessary.  This  is  not  based  on  factual  knowledge  so 
that  it  can  be  proven,  but  I  do  not  believe  we  shall  continue  long  in 
this  country  to  find  it  necessary  to  discuss  differences  in  working 
efficiency  between  the  North  and  the  South. 

“Mr.  Miller.  In  my  opinion  it  is  not  a  question  of  efficiency,  be¬ 
cause  one  is  just  as  efficient  as  the  other. 

“Secretary  Perkins.  That  is  practically  what  I  think. 

“Mr.  Miller.  But  it  is  a  question  of  living  conditions  and  cost  of 
living. 

“Secretary  Perkins.  Virtually  all  of  the  studies  that  have  been 
made  on  cost  of  living  indicate  that  for  the  same  basic  standard  of 
living  the  costs  are  very  slightly  different.  There  is  very  little  differ¬ 
ence.  But  it  varies  somewhat  within  an  area.  For  instance,  in  almost 
any  city  in  America,  no  matter  where  it  is  located,  the  costs  of  living 
are  about  the  same  for  the  same  standard  of  living  as  in  other  cities. 
There  is  very  little  difference. 

“Mr.  Miller.  Climatic  conditions  govern  very  largely. 

“Secretary  Perkins.  We  have  been  astonished  in  that  respect  in 
our  studies. 

“Mr.  Miller.  I  do  not  care  to  go  into  that  discussion  other  than  to 
say  that  I  do  not  think  it  is  possible  to  maintain  a  uniform  minimum 
wage  scale  all  over  this  country. 

“Secretary  Perkins.  It  would  seem  that  a  board  of  this  sort  would 
be  in  a  position  to  determine  such  factors  as  whether  there  should  be 
different  wage  levels  for  country  districts,  and  for  city  districts,  as 
well  as  to  take  account  of  variations  in  geographical  areas.’* 
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ing  in  the  locality  where  the  building  is  to  be 
constructed? 

“Secretary  Perkins.  For  every  classification 
of  work. 

“Mr.  Hess.  But  just  in  that  one  locality? 

“Secretary  Perkins.  Yes,  sir;  just  in  that 
one  locality.  Of  course,  this  is  what  hap¬ 
pens.  The  work  is  all  over  the  country;  it  is 
scattered  everywhere,  and  it  means  that  we  have 
to  consider  every  part  of  the  country.  But  once 
you  have  held  a  hearing  in  an  area  and  know 
what  the  general  prevailing  wages  are  in  that 
large  area  you  will  find  the  correction  is  very 
slight.  As  between  one  town  and  another  town 
in  the  same  county  or  in  the  same  State,  the  dif¬ 
ference  is  extremely  slight.  There  may  be  a  little 
difference,  but  it  is  very  slight.” 

4.  The  Public  Contracts  Act,  as  enacted. 

Apparently  as  a  result  of  the  objections  to  the 
wage-fixing  powers  that  would  have  been  conferred 
by  H.  R.  11554  on  the  Secretary  of  Labor,  it  was  re¬ 
written,  and  the  Committee  on  the  Judiciary  reported 
the  rewritten  bill  to  the  House  as  an  amendment  to 

5.  3055  in  substantially  the  form  in  which  it  was  sub¬ 
sequently  passed  by  the  House  and  by  the  Senate  and 
became  the  Public  Contracts  Act.14 


““Legislative  history  similarly  affords  in  many  instances  accurate  and 
compelling  guides  to  legislative  meaning.  Successive  drafts  of  the  same 
act  do  not  simply  succeed  each  other  as  isolated  phenomena,  but  the 
substitution  of  one  for  another  necessarily  involves  an  element  of  choice 
often  leaving  little  doubt  as  to  the  reasons  governing  such  a  choice. 
•  •  •  It  must  be  insisted  that  the  legislative  purposes  and  aims  are 
the  important  guide-posts  for  statutory  interpretation,  not  the  desiderata 
of  the  judge.”  Dean  James  M.  Landis,  A  Note  on  “ Statutory  Interpre¬ 
tation”,  (1930)  43  Harvard  Law  Review  S86,  889,  892. 
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The  discussion  of  the  rewritten  bill  on  the  floor  of 
the  House  made  it  clear  that  it  was  not  intended  to 
confer  upon  the  Secretary  of  Labor  any  power  to 
fix  wages  in  any  industry;  that  it  would  merely  ex¬ 
tend  the  principles  of  the  Bacon-Davis  Act  to  all 
contracts  for  Government  work  in  excess  of  $10,000; 
and  that  the  function  of  the  Secretary  of  Labor  un¬ 
der  the  rewritten  bill  would  be  merely  to  determine 
as  a  fact  the  prevailing  minimum  wages  for  similar 
work  in  the  community  in  which  the  work  under  the 
contract  was  to  be  performed.  It  is  clear  that  such 
debate  may  be  considered  for  the  purpose  of  con¬ 
struing  the  Act.15 

Representative  Citron  of  Connecticut,  a  member  of 
the  Committee  on  the  Judiciary  of  the  House  of  Rep¬ 
resentatives,  stated  on  the  floor  of  the  House  in  the 
course  of  the  discussion  of  the  rewritten  bill  (Con¬ 
gressional  Record,  Vol.  80,  p.  10008) : 

" The  bill  before  us  is  in  substance  an  exten¬ 
sion  of  the  Bacon-Davis  Act  to  all  Government 
purchases  amounting  to  over  $ 10,000 . 


“In  Wright  v.  Vinton  Branch,  300  U.  S.  440  (1937),  the  following  ap¬ 
pears  (pp.  463-464) : 

“Where  the  meaning  of  legislation  is  doubtful  or  obscure,  resort 
may  be  had  in  its  interpretation  to  reports  of  Congressional  commit¬ 
tees  which  have  considered  the  measure,  ( McLean  v.  United  States, 
226  U.  S.  374,  3S0;  Tagg  Bros.  £f  Moorehead  v.  United  States,  280 
U.  S.  420,  435) ;  to  exposition  of  the  bill  on  the  floor  of  Congress  by 
those  in  charge  of  or  sponsoring  the  legislation,  ( Duplex  Printing 
Press  Co.  v.  Deering,  254  U.  S.  443,  475;  Richbourg  Motor  Co.  v. 
United  States,  281  U.  S.  528,  536) ;  to  comparison  of  successive  drafts 
or  amendments  of  the  measure  (United  States  v.  Pfitsch,  256  U.  S. 
547,  551;  United  States  v.  Great  Northern  Ry.  Co.,  287  U.  S.  144, 
155) ;  and  to  the  debates  in  general  in  order  to  show  common  agree¬ 
ment  on  purpose  as  distinguished  from  interpretation  of  particular 
phraseology,  (Federal  Trade  Comm’n  v.  Raladam  Co.,  283  U.  S.  643, 
650;  Humphreys  Executor  v.  United  States,  295  U.  S.  602,  625).” 
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“The  bill  merely  provides  that  the  Govern¬ 
ment  shall  have  the  right  to  refuse  the  bids  on 
all  purchases  over  $10,000  to  those  *  *  *  (4)  who 
pay  less  than  the  prevailing  rate  of  wages  in 
their  community,  *  *  [Italics  ours.] 

Representative  Healey,  who  was  in  charge  of  the 
rewritten  bill  on  the  floor  of  the  House,  said  in  ans¬ 
wer  to  a  question  as  to  the  determination  of  the  mini¬ 
mum  wages  thereunder  (Congressional  Record, 
Vol.  80,  p.  10003) : 

“That  is  an  administrative  problem.  As  I 
view  it,  the  prevailing  wage  is  already  a  fact 
which  already  exists .  The  Secretary's  duty  is 
simply  to  inquire  and  ascertain  what  that  pre¬ 
vailing  wage  is."  [Italics  ours.] 

So  also  Representative  Walter  of  Pennsylvania,  a 
member  of  the  Committee  on  the  Judiciary  of  the 
House  of  Representatives,  speaking  on  the  floor  of 
the  House  in  support  of  the  rewritten  bill,  said 
(Congressional  Record,  Vol.  80,  p.  10004) : 

“If  there  is  any  grave  difference  of  opinion 
with  respect  to  any  portion  of  this  bill  it  cer¬ 
tainly  comes  with  respect  to  the  possibility,  if 
you  please,  of  the  Secretary  of  Labor  fixing 
wages.  There  is  no  Member  of  this  House  any 
more  opposed  to  that  idea  than  I  am.  I  say 
to  you  frankly  that  I  would  not  have  voted  to 
report  such  a  bill,  but  there  is  nothing  in  this 
measure  that  gives  to  any  one  in  any  executive 
branch  any  authority  to  fix  wages.  W e  have 
had  no  difficulty  in  determining  what  the  pre¬ 
vailing  rates  of  wages  are  under  the  Bacon- 
Davis  Act.  It  has  been  a  comparatively  simple 
matter  to  go  into  each  community  in  which 
Government  buildings  are  being  constructed, 
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and  determine  what  every  particular  artisan  is 
paid  in  that  community.  The  problem  is  the 
same  here.  There  is  no  reason  why  we  cannot 
determine  what  the  prevailing  minimum  rate 
of  wages  is  for  any  phase  of  work.  It  seems  to 
me  that  the  experience  we  have  had  in  determin¬ 
ing  the  prevailing  rates  of  wages  under  the 
Bacon-Davis  Act  prove  to  us  conclusively  that 
there  can  be  no  difficulty  on  that  score  under 
this  Act.”  [Italics  ours.] 

The  same  understanding  was  expressed  by  Repre¬ 
sentative  Greenwood  (Congressional  Record,  Vol. 
80,  p.  9992) : 

“Mr.  Greenwood.  Mr.  Speaker,  this  resolu¬ 
tion  from  the  Committee  on  Rules  provides  for 
consideration  of  what  is  known  as  the  Walsh- 
Hcaley  Bill,  which  bill  regulates  specifications 
in  connection  with  the  purchase  of  supplies  by 
the  Government  of  the  United  States.  It  pro¬ 
vides  that  no  less  than  the  prevailing  minimum 
wage  shall  be  paid  to  workers  in  the  community 
where  the  supplies  are  manufactured  or  where 
the  work  is  performed.”  [Italics  ours.] 

and  (id.,  p.9993): 

“Mr.  Greenwood.  This  bill  provides  that 
they  shall  pay  the  prevailing  wages  in  the  com¬ 
munity  where  the  work  is  performed;  so  the  bill 
takes  care  of  the  very  proposition  of  which  the 
gentleman  speaks.”  [Italics  ours.] 

It  is  thus  clear  that,  at  the  time  when  the  Public 
Contracts  Act  was  passed,  not  only  was  Congress  fa¬ 
miliar  with  the  provisions  of  the  Bacon-Davis  Act 
and  the  practice  of  the  Secretary  of  Labor  in  deter¬ 
mining  prevailing  rates  of  wages  under  that  Act,  but 
it  was  also  the  expressed  intention  of  Congress  in 
passing  the  Public  Contracts  Act  thereby  to  extend 
to  all  contracts  for  Government  work  in  excess  of 
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$10,000  the  principles  of  the  Bacon-Davis  Act  with 
regard  to  prevailing  minimum  wages.16 

In  the  Determination  (R.  242-244),  much  is  made 
of  the  fact  that  the  term  “locality”  is  employed  in  the 
Public  Contracts  Act,  whereas  “city,  town,  village,  or 
other  civil  subdivision  of  the  state”  is  employed  in  the 
Bacon-Davis  Act.  In  the  light  of  this  brief  review 
of  the  legislative  history  of  the  Act  and  of  the  ex¬ 
pressed  Congressional  intent,  however,  it  is  perfectly 
plain  that  this  minor  variance  in  terminology  is  of  no 
significance  for  present  purposes. 

On  the  contrary,  it  is  manifest  that,  in  employing 
the  term  “locality”  in  the  Public  Contracts  Act  and 
thus  carrying  forward  the  principle  of  the  Bacon- 
Davis  Act,  Congress  meant  to  describe  a  city,  county, 
village  or  other  civil  subdivision  of  a  State,  or  the 
immediate  vicinity  thereof,  or,  at  most,  a  narrowly 
restricted  geographical  area  surrounding  the  place  in 
which  goods  are  to  be  produced  under  a  Government 
contract,  such  as  a  metropolitan  area, — in  substance, 
a  “community.”  It  is  also  plain  that  Congress  in¬ 
tended  to  leave  no  loophole  whereby  the  Secretary 
of  Labor  might,  under  the  guise  of  construction  of 
that  term,  fix  wages  either  for  the  entire  United 
States  or  any  major  geographical  area  or  “region” 
thereof. 


”  It  has  been  repeatedly  held  that  the  reenactment  of  a  statute,  or  the 
enactment  of  a  statute  having  the  same  or  substantially  similar  provisions 
as  a  statute  previously  enacted,  after  the  prior  statute  has  received  a 
practical  construction  by  the  courts  or  the  Executive  Department  of  the 
Government  shows  an  intent  of  the  legislature  to  adopt  such  construc¬ 
tion,  and  that  the  new  statute  should,  therefore,  be  interpreted  and  ap¬ 
plied  in  accordance  with  and  in  the  light  of  the  construction  so  placed 
upon  the  prior  statute.  National  Lead  Co.  v.  United  State s,  252  U.  S. 
140  (1920);  Brewster  v.  Gage,  280  U.  S.  327  (1930);  McCaughn  v. 
Hershey  Chocolate  Co.,  283  U.  S.  488  (1931);  Old  Colony  Railroad  Co. 
v.  Commissioner  of  Internal  Revenue,  284  U.  S.  552  (1932). 
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Point  IV — The  Construction  Placed  Upon  the  Act 
by  the  Secretary  Would,  if  Sustained,  Raise 
Grave  Doubts  as  to  the  Constitutionality  of 
the  Statute. 

It  is  well  settled  that  an  interpretation  of  a  statute 
giving  rise  to  serious  doubts  as  to  its  constitutionality 
should  be  avoided  if  possible  ( Ann  Arbor  Railroad 
Company  v.  United  States,  281  U.  S.  658,  669 
(1930) ).  Grave  doubts  as  to  the  validity  of  the  Act 
would  arise  if  the  construction  contended  for  by  the 
Secretary  should  be  given  to  the  word  “locality”.17 
The  Acting  Secretary  said  in  the  Determination  (R. 
246)  : 

“The  language  of  the  statute  does  not  itself 
suggest  answers  to  the  questions  which  it  raises. 
Other  factors  than  geography  must  be  adduced 
to  assist  the  determination.  Undoubtedly  the 
Board  was  correct  in  considering  the  economic 
facts  of  the  industry  itself  to  assist  it  to  a  conclu¬ 
sion.” 

It  is  extremely  difficult  to  see  how  any  “economic 
facts”  could  assist  any  one  in  construing  the  geo¬ 
graphical  term  “locality”.  Passing  this  insuperable 
hurdle  for  a  moment,  however,  it  is  plain  that  the  in¬ 
terpretation  placed  upon  the  Act  by  the  Acting  Secre¬ 
tary  boils  down  to  this:  The  Secretary  of  Labor  was 
vested  therein  with  a  discretion  in  the  light  of  eco¬ 
nomic  factors  to  determine,  in  the  case  of  each  in¬ 
dustry,  that  any  geographical  area,  however  large,  is 
embraced  within  the  term  “locality”. 


"  We  have  not  challenged  the  constitutionality  of  the  Act.  The  only 
point  made  here  is  that  the  unconstitutional  interpretation  resulting  from 
the  Secretary’s  construction  should  be  avoided. 
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If  he  is  correct  in  this  interpretation,  he  may  find 
that  a  locality  is,  in  one  instance,  a  village,  and,  in 
another  instance,  the  entire  United  States.  As  here¬ 
tofore  pointed  out,  this  is  merely  another  way  of  stat¬ 
ing  that  he  may  fix  minimum  wages  in  communities 
which  have  heretofore  always  been  thought  of  as 
“localities”  by  the  simple  device  of  incorporating 
them  in  larger  geographical  areas. 

The  most  striking  aspect  of  this  unique  interpreta¬ 
tion  of  the  statute,  however,  is  that,  as  pointed  out  by 
the  Acting  Secretary  in  the  Determination,  when  so 
construed  “the  language  of  the  statute  does  not  itself 
suggest  answers  to  the  questions  which  it  raises”.  No 
standards  are  to  be  found  in  the  statute  to  guide  the 
Secretary  in  considering  the  “economic  facts”  re¬ 
ferred  to  in  exercising  such  wage-fixing  power. 

It  is  to  be  presumed  that  Congress  did  not  intend 
so  to  delegate  legislative  authority  to  the  Secretary.18 
Although  there  may  be  instances  in  which  Congress 
enacts  statutes  the  language  of  which  does  not  suggest 
answers  to  the  questions  raised  thereby,  a  construction 

**In  Panama  Refining  Co.  v.  Ryan,  293  U.  S.  388  (1935),  the  Supreme 
Court  found  the  statute  bad  as  it  gave  to  the  President  “an  unlimited 
authority  to  determine  the  policy  and  to  lay  down  the  prohibition,  •  •  •” 
(p.  415)  and  because  “The  Congress  left  the  matter  to  the  President 
without  standard  or  rule,  to  be  dealt  with  as  he  pleased.”  In  A.  L.  A. 
Scheehter  Poultry  Corp.  v.  United.  States,  295  U.  S.  495  (1935),  the  Su¬ 
preme  Court  held  that  Title  I  of  the  N.  I.  R.  A.  was  unconstitutional  in 
that  it  invalidly  delegated  legislative  power  without  standards  to  guide 
its  exercise,  saying  of  the  Act: 

“It  supplies  no  standards  for  any  trade,  industry  or  activity.” 
and  of  the  discretion  of  the  President  that: 

**•  *  •  the  discretion  of  the  President  in  approving  or  prescribing 
codes,  and  thus  enacting  laws  for  the  government  of  trade  and  in¬ 
dustry  throughout  the  country,  is  virtually  unfettered.  We  think  that 
the  code-making  authority  thus  conferred  is  an  unconstitutional  dele¬ 
gation  of  legislative  power.” 
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leading  to  that  result  should  be  avoided.  This  is  par¬ 
ticularly  true  when,  as  here,  another  construction  at¬ 
tributing  to  the  language  employed  its  ordinary  and 
well-recognized  meaning  prevents  such  questions 
from  arising. 

For  the  reasons  hereinbefore  stated,  and  in  order 
to  avoid  the  serious  dislocations  in  industry  (particu¬ 
larly  the  Iron  and  Steel  Industry)  and  the  creation  of 
monopoly  which  will  follow  if  the  Secretary  is  per¬ 
mitted  in  her  uncontrolled  discretion  to  apply  her 
“definition”  of  the  term  “locality”,  it  should  be  as¬ 
sumed  that  that  word  was  used  in  the  Act  in  its  ord¬ 
inary  and  well-recognized  sense. 
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Point  V — The  Arguments  Advanced  in  the  Determi¬ 
nation  to  Support  the  “Construction”  of  the 
Term  “Locality”  Suggested  Therein  are  Un¬ 
tenable. 

In  the  course  of  the  foregoing  discussion,  we  have, 
in  presenting  our  position  affirmatively,  disposed  of 
substantially  all  the  arguments  advanced  in  the  De¬ 
termination  to  support  the  “construction”  adopted 
therein  of  the  term  “locality”.  No  other  arguments 
in  support  of  such  “construction”  have  been  made  by 
the  appellees  herein. 

In  order,  however,  that  there  may  be  no  possible 
misapprehension  as  to  the  answers  to  such  arguments, 
we  review  all  of  them  briefly  at  this  point. 

(a)  As  might  be  expected,  the  Determination  de¬ 
votes  little  attention  to  the  commonly-accepted  mean¬ 
ing  of  the  word  “locality”.  Some  comfort  is  sought 
to  be  derived,  in  an  unexplained  manner,  from  the 
following  dictionary  definition  (quoted  herein  with 
others,  supra,  pp.  35-36)  selected  from  A  New  Eng¬ 
lish  Dictionary  on  Historical  Principles;  Oxford, 
Clarendon  Press,  1908;  Vol.  VI,  p.  380: 

“4.  b.  A  place  or  district,  of  undefined  extent, 
considered  as  the  site  occupied  by  certain  per¬ 
sons  or  things,  or  as  the  scene  of  certain  activi¬ 
ties.”  [Italics  ours.] 

It  is  perfectly  obvious,  however,  that  the  place  or 
district  which  is  the  “site”  or  “scene”  of  the  manu¬ 
facture  of  products  to  be  furnished  under  a  particu¬ 
lar  Government  contract  cannot  be  a  large  geo¬ 
graphical  area  or  vast  “region”  of  the  character  se¬ 
lected  in  the  Determination. 
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Presumably,  the  Acting  Secretary  sought  to  bolster 
his  “construction”  by  the  words  “of  undefined  extent” 
quoted  in  the  above  definition.  But,  as  heretofore 
pointed  out,  we  do  not  contend  that  the  term  “local¬ 
ity”  precisely  defines  the  confines  of  a  particular  ter¬ 
ritorial  unit.  We  do  contend,  and  most  emphatically, 
that  such  term  sets  up  geographical  limitations  fall¬ 
ing  far  short  of  those  of  a  “region”  which,  although 
repeatedly  contrasted  with  a  “locality”,  is  also  an 
area  of  “undefined  extent”.  (See  pp.  39-40,  supra.) 

(b)  As  heretofore  pointed  out  (see  p.  57,  supra ), 
great  emphasis  is  placed  in  the  Determination 
(R.  242-244)  on  the  fact  that  the  term  “locality”  is 
employed  in  the  Act,  whereas  “city,  town,  village,  or 
other  civil  subdivision  of  a  state”  is  used  in  the  Bacon- 
Davis  Act.  What  has  already  been  said  in  this  re¬ 
gard  (see  p.  57,  supra),  completely  refutes  the  in¬ 
ference  sought  to  be  drawn  from  this  minor  variance 
in  terminology. 

(c)  As  also  previously  pointed  out  (p.  41, 
supra),  it  is  urged  in  the  Determination  that  assign¬ 
ing  to  the  word  “locality”  its  normal  meaning,  as 
urged  herein,  “would  operate  to  make  the  statute  an 
empty  gesture”  because  “in  many  instances,  there  will 
be  found  to  be  but  one  plant  of  a  particular  industry 
located  in  any  one  city”  (R.  244). 

As  already  noted,  this  argument  completely  ig¬ 
nores  the  fact  that  the  Secretary  is  authorized  to  use 
three  other  criteria  than  minimum  wages  paid  in  the 
particular  industry  in  the  “locality”,  and  that  Con¬ 
gress  presumably  authorized  the  Secretary  to  use 
such  other  criteria  for  the  very  purpose  of  making 
“determinations”  feasible  under  the  circumstances 
suggested.  (See  p.  41,  supra.) 
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(d)  It  is  further  said  that  mere  ascertainment  of 
minimum  wages  prevailing  in  what  have  always  been 
understood  to  be  “localities”  would  defeat  the  pur¬ 
pose  of  the  Act  which,  it  is  asserted,  was  “to  elimi¬ 
nate  the  competitive  advantage  enjoyed  by  bidders 
on  Government  supply  contracts  as  a  result  of  sub¬ 
normal  wage  practices”  (R.  245). 

To  the  extent  that  this  argument  differs  at  all  from 
that  noted  in  paragraph  (c)  above,  it  seems  to  as¬ 
sume  or  imply  that  the  function  of  the  Secretary  of 
Labor  is  to  fix  equal  minimum  wages  for  all  who  may 
bid  on  the  same  Government  contract.  This  com¬ 
pletely  ignores  the  requirement  of  the  statute  that 
prevailing  minimum  wages  in  “localities”  be  ascer¬ 
tained.  It  also  ignores  the  fact  that,  had  such  been 
the  Congressional  intent,  Congress  could  easily  have 
so  provided.  It  further  ignores  the  fact  that  bills 
which  might  have  achieved  that  end  failed  of  pas¬ 
sage  (see  pp.  50-51,  supra),  and  presumably  because 
of  Congressional  recognition  of  the  dislocation  in  in¬ 
dustry  and  the  creation  of  monopoly  that  would  re¬ 
sult  from  the  elimination  of  existing  prevailing 
minimum  wage  differentials. 

Congress,  of  course,  sought  to  eliminate  from  com¬ 
petition  for  Government  supply  contracts  those  who 
would  not  agree  to  pay  the  prevailing  minimum 
wages  in  their  “localities”  and  those  who  reduced 
wages  to  a  level  below  the  minimum  prevailing  in 
their  localities  in  order  to  obtain  or  carry  out  Gov¬ 
ernment  supply  contracts.  It  was  unquestionably  the 
purpose  of  Congress  not  to  encourage  those  who  de¬ 
parted  from  the  prevailing  minimum  wage  mores  of 
the  communities  in  which  they  produced  their  goods. 
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But,  as  appears  on  the  face  of  the  statute,  the  pre¬ 
vailing  minimum  wage  practice  in  the  “locality” 
(viz.,  community)  was  made  the  test,  not  the  notions 
of  the  Secretary  of  Labor  as  to  what  should  be  a 
proper  minimum  wage. 

To  suggest,  either  expressly  or  by  implication, 
therefore,  that  the  Secretary  of  Labor  is  empowered 
by  the  Act  to  eliminate  in  large  “regions”  what  she 
thinks  is  a  subnormal  wage  is  to  fly  in  the  face  of  the 
express  language  of  the  statute  and  the  clearly  ex¬ 
pressed  intent  of  Congress  (see  pp.  35-41,  53-57, 
supra)  .10 

(e)  It  is  also  urged  in  support  of  the  “construc¬ 
tion”  adopted  in  the  Determination  that  it  is  the  con¬ 
struction  which  has  been  consistently  adhered  to  by 
the  Secretary  of  Labor.  But  here  the  construction,  if 
consistent,  has  been  consistently  erroneous,  and  the 
courts  are  not  bound  by  the  mistakes  of  administra¬ 
tive  officers,  even  where  such  an  officer’s  construction 
has  been  followed  for  a  long  period,  as  is  not  this 
case,  Texas  &  Pacific  Ry.  Co.  v.  TJ.  S.,  289  U.  S.  627 
( 1933) ;  Louisville  Nashville  Ry.  Co.  v.  U.  S .,  282 
U.  S.  740  ( 1931 ) ;  Chic.,  Milw.,  &  St.  P.  Ry.  Co.  v. 
M cCaull-Dinsmore  Co.,  253  U.  S.  97  (1920). 

(f)  It  is  also  urged  that  to  construe  the  term  “lo¬ 
cality”  in  its  ordinarily  accepted  sense  would  place 
an  impossible  administrative  burden  upon  the  Secre¬ 
tary  of  Labor.  It  is  believed,  however,  that  such 

*  Wc  wish  to  point  out  here,  most  emphatically,  that  neither  the  Secre¬ 
tary  nor  the  Public  Contracts  Board  has  found  that  any  of  the  appellants 
indulge  in  “subnormal  wage”  practices.  On  the  contrary,  it  is  a  matter 
of  common  knowledge,  and  the  record  plainly  shows  (R.  63-74,  123,  264, 
270-271,  274,  302),  that  appellants  and  the  members  of  the  steel  industry 
as  a  whole  pay  high  wages  and  that  the  steel  industry  is  not  a  “sweat¬ 
shop”  industry  (R.  215). 
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difficulty  is  entirely  imaginary.  As  previously 
pointed  out  (p.  50,  supra),  the  Secretary  has  not 
found  it  difficult  to  administer  the  Bacon-Davis  Act 
which  has  required  the  ascertainment  in  hundreds  of 
cases  of  prevailing  rates  of  wages  for  every  class  of 
artisan  employed  in  localities  in  the  performance  of 
public  construction  contracts.20  As  also  pointed  out, 
Congress  was  quite  familiar,  at  the  time  of  the  adop¬ 
tion  of  the  Act,  with  the  administrative  practice  un¬ 
der  the  Bacon-Davis  Act. 

In  any  event,  if  the  Secretary  finds  her  duties  too 
onerous,  the  proper  procedure  would  appear  to  be 
that  of  applying  to  Congress  for  relief  from  her  du¬ 
ties,  and  not  that  of  ignoring  the  Congressional  man¬ 
date. 


"At  the  Hearing  on  H.R.  11554  before  a  Sub-Committee  of  the  Com¬ 
mittee  on  the  Judiciary  of  the  House  of  Representatives,  Serial  12,  part  2, 
p.  230,  Madam  Perkins  testified  as  follows: 

“Mr.  Healey.  Have  you  had  a  great  deal  of  difficulty  in  admin¬ 
istering  it  [the  Bacon-Davis  Act]  ? 

“Secretary  Perkins.  Surprisingly  little.” 


66 


Point  VI — Even  if  the  Act  be  Construed  to  Empower 
the  Secretary  to  Select,  in  the  Light  of  Rele¬ 
vant  Economic  Facts,  any  Geographic  Area, 
However  Large,  as  a  “Locality”  for  the  Pur¬ 
pose  of  Determining  Prevailing  Minimum 
Wages  (the  Validity  of  Which  Construction 
Appellants  Deny),  the  Determination  is 
Nevertheless  Invalid  Since  Wholly  Arbi¬ 
trary  and  Capricious  in  its  Selection  of  13 
States,  Part  of  a  Fourteenth  and  the  District 
of  Columbia  as  a  Single  “Locality”. 

1.  The  single  “economic  fact”  relied  upon  by  the 
Acting  Secretary  to  support  his  conclusion 
that  13  States,  part  of  a  fourteenth,  and  the 
District  of  Columbia,  constitute  a  “locality”, 
viz. :  the  alleged  fact  that  the  same  market  re¬ 
gion  was  served  by  the  plants  in  such  States 
and  District,  is  palpably  insufficient  to  sup¬ 
port  such  conclusion. 

The  Acting  Secretary  outlined  as  follows  the 
single  “economic  fact”  which  he  stated  justified  the 
finding  of  a  “locality”  embracing  the  above-men¬ 
tioned  region  (R.  250)  : 

“It  has  been  urged  both  at  the  hearing  before 
the  Board  and  in  the  subsequent  proceedings  in 
this  matter  that  the  western  portion  of  the  state 
of  Pennsylvania  does  not  fall  within  the  same 
locality  as  the  eastern  portion  of  the  state  and  a 
finding  of  various  different  localities  has  been 
urged.  Yet  the  entire  eastern  market,  fre¬ 
quently  referred  to  in  the  industry  as  the  Pitts¬ 
burgh  district,  would  seem  to  constitute  a  single 
locality ,  both  in  terms  of  geography  and  in  terms 
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of  the  markets  predominantly  served  by  the  pro¬ 
ducing  plants.”  [Italics  ours.] 

But  since  the  Act  provides  that  prevailing  mini¬ 
mum  wages  are  to  be  determined  for  the  localities  in 
which  products  are  to  be  manufactured  or  furnished 
under  a  contract,  the  Secretary’s  attempt  to  justify 
the  establishment  of  the  “locality”  in  question  by 
reference  to  the  single  “economic  fact”  that  the  same 
market  region  is  served  by  the  plants  in  that  “locality” 
(a  fact  which  we  do  not  admit21)  is  clearly  unjusti¬ 
fiable. 

To  accept  such  a  fact  as  the  controlling  criterion, 
to  the  exclusion  of  all  others,  would  be  to  convert  the 
Secretary’s  function  under  the  act  into  that  of  fixing 
equal  wages  for  persons  employed  by  manufacturers 
(wherever  located)  who  market  their  products  in  the 
same  area,  as  distinguished  from  that  of  ascertaining 
prevailing  minimum  wages  in  localities  in  which 
goods  are  produced. 

We  have  already  demonstrated,  in  this  connection, 
that  it  was  plainly  not  the  Congressional  purpose  to 
authorize  the  Secretary  of  Labor  to  fix  equal  mini¬ 
mum  wages  for  all  who  bid  on  the  same  Govern¬ 
ment  contracts. 

Nor,  for  reasons  previously  pointed  out,  was  it 
the  Congressional  purpose  to  authorize  the  Secre¬ 
tary  of  Labor  to  act  as  an  industrial  arbiter  and  raise 
wages  paid  by  bidders  in  one  section  of  the  country 
if  she  thought  that  existing  wage  differentials  were 
not  justified  by  differences  in  geographical  situation 
and  should  be  eliminated  in  order  to  place  such  bid¬ 
ders  on  an  equal  competitive  footing  with  others  lo¬ 
cated  in  another  section. 


”  See  pp.  90,  infra. 
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But,  if  the  latter  had  been  the  Congressional  pur¬ 
pose,  it  certainly  would  not  be  served  by  this  De¬ 
termination,  based  on  the  single  “economic  fact”  re¬ 
ferred  to,  which  merely  establishes,  if  true  (and  it 
is  not),  that  the  iron  and  steel  plants  in  13  States,  a 
part  of  a  fourteenth,  and  the  District  of  Columbia 
now  compete  (presumably  for  Government  and  pri¬ 
vate  business)  in  a  market  area  made  up  of  that  vast 
region.”2  On  the  contrary,  the  inevitable  consequence 
of  the  Determination  will  be  to  drive  appellants 
and  others  situated  in  various  parts  of  that  region 
out  of  competition  for  Government  business  and  fos¬ 
ter  a  monopoly  in  the  hands  of  those  enjoying  more 
favorable  geographic  locations. 

It  is  altogether  clear,  therefore,  that  even  if  rele¬ 
vant  economic  facts  are  to  be  considered  by  the  Secre¬ 
tary  and  are  to  control  the  selection  of  geographic 
areas,  however  large,  as  “localities”  for  the  purpose 
of  determining  prevailing  minimum  wages  (a  con¬ 
tention  which  we  deny),  a  selection  based  on  the 
single  “economic  fact”  considered  by  the  Secretary 
herein  cannot  stand. 

As  stated  by  the  Supreme  Court  in  Gegiow  v.  Uhl, 
239  U.  S.  3  (1915),  in  invalidating  an  order  of  the 

“There  was  no  finding  (or  basis  for  a  finding)  that  appellants  or 
others  similarly  situated  enjoyed  a  disproportionate  part  of  Government 
business,  either  by  the  Acting  Secretary  or  the  majority  of  the  Public 
Contracts  Board. 

To  the  contrary,  the  minority*  of  the  Board  found  (R.  214)  that  “no 
*  •  •  showing  has  been  made”  that  “these  lower  wage  rates  •  •  • 
confer  a  competitive  advantage  in  bidding  on  government  contracts  upon 
'the  companies  operating  in  the  eastern  area”  and  (R.  215)  that 

“*  *  •  the  forcible  merging  of  the  eastern  with  the  western  sec¬ 
tion  would  introduce  a  reallocation  •  •  *  with  the  effect  that  an 
unearned  and  gratuitous  advantage  would  be  given  to  one  area 
at  the  expense  of  another.” 
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Acting  Commissioner  of  Immigration  issued  under  a 
statute  providing  for  the  exclusion  of  a  person  “likely 
to  become  a  public  charge”,  but  based  only  upon  a 
finding  that  the  immigrant  petitioners  were  bound 
for  Portland,  Oregon,  where  bad  industrial  condi¬ 
tions  had  been  reported  (at  p.  9)  : 

“The  courts  are  not  forbidden  by  the  statute 
to  consider  whether  the  reasons,  when  they  are 
given,  agree  with  the  requirements  of  the  Act. 
*  *  *  And  when  the  record  shows  that  a  Com¬ 
missioner  of  Immigration  is  exceeding  his 
power,  the  alien  may  demand  his  release  *  * 

2.  The  Acting  Secretary  completely  and  errone¬ 
ously  ignored  all  the  economic  facts  which 
would  have  been  relevant  if  his  construction 
of  the  Act  were  correct,  including  the  long 
existing  and  well  defined  geographic  wage 
differentials  within  the  area  selected  by  him 
as  a  “locality”  as  aforesaid,  and,  by  virtue  of 
such  arbitrary  and  capricious  action,  erred 
as  matter  of  law. 

(a)  The  Determination  itself  expressly  states 
or  impliedly  recognizes,  in  selecting 
each  of  the  five  other  so-called  “local¬ 
ities”  set  up  thereby,23  that  geographic 
wage  differentials  are  factors  of  great, 
if  not  controlling,  importance  in  de¬ 
termining  the  area  to  be  included  within 

“We  do  not  mean,  of  course,  to  indicate  either  that  the  Secretary 
actually  gave  effect  to  geographical  wage  differentials  or  that  he  was 
correct  in  delimiting  such  “localities'’.  In  fact,  it  is  perfectly  plain,  from 
the  facts  set  forth  in  the  Report  (R.  63-7+;  see  also  Appendix  D)  that 
there  are  well  established  geographical  wage  differentials  within  such 
areas. 
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any  “locality”  for  the  purposes  of  the 
Act. 

It  is  manifest  that  if  any  economic  facts  are  to  be 
considered  in  selecting  a  “lpcality”  for  purposes  of 
ascertainment  of  prevailing  minimum  wages  under 
the  Act,  existing  and  historical  geographical  dif¬ 
ferentials  in  wages  are  of  paramount  importance. 
The  very  fact  that  the  Act  by  its  express  terms  re¬ 
quires  that  prevailing  minimum  wages  be  ascertained 
in  “localities”  compels  this  conclusion.  Moreover, 
the  legislative  history  of  the  Act,  heretofore  re¬ 
viewed,  demonstrates  conclusively  that  it  was  the 
Congressional  purpose  to  withhold  from  the  Secre¬ 
tary  the  power  to  eliminate  geographic  wage  dif¬ 
ferentials.  Finally,  such  differentials  are  the  com¬ 
posite  result  of  the  interaction  of  a  large  number  of 
economic  factors  and  forces. 

The  Acting  Secretary  himself  stated,  in  selecting 
the  areas  to  be  embraced  in  the  other  so-called  “lo¬ 
calities”  found  by  him,  that  he  recognized  the  im¬ 
portance  of  geographical  wage  differentials. 

Thus,  in  selecting  the  States  “east  of  the  mountain 
states  and  west  of  the  Mississippi”  as  a  separate  lo¬ 
cality  for  purposes  of  minimum  wage  determination, 
the  economic  fact  considered  by  him  to  be  the  para¬ 
mount  justification  therefor  was  that 

“Historically  the  plants  in  this  area  have  oper¬ 
ated  on  a  wage  differential  below  the  rate  paid 
in  the  northern  and  eastern  centers,  but  higher 
than  the  rates  paid  in  the  South”.  (R.  249.) 

Similarly,  in  justifying  the  selection  of  the  so- 
called  “southern  area”  as  a  locality  for  the  purpose 
indicated,  the  Secretary  stated  (R.  247)  : 
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“*  *  *  the  pattern  of  currently  prevailing  wages 
in  this  area  *  *  *  supports  the  conclusion  that  the 
entire  group  of  southern  states  should  be  treated 
as  one  locality  *  * 

Likewise,  in  determining  that  the  West  Coast 
States  constituted  a  single  “locality”,  the  Secretary 
stated  (R.  248) : 

“The  more  or  less  well-defined  wage  pattern  dis¬ 
closed  by  the  data  in  the  record  supports  the  con¬ 
clusion  that  geographically  and  economically 
these  three  states  should  be  found  to  constitute 
a  locality  *  * 

So,  too,  the  Mountain  States  were  considered  to 
be  a  separate  “locality”  for  the  reason,  among  others, 
that 


“Both  of  the  plants  located  within  this  locality 
pay  a  minimum  of  60  cents  per  hour.  Again  a 
combination  of  economic  and  geographic  con¬ 
siderations  leads  to  the  conclusion  that  the 
above-named  states  may  properly  be  regarded 
as  a  separate  locality  *  *  [Italics  ours.] 
(R.  248.) 

Although  it  is  not  so  specifically  stated,  it  is  also 
inferable  that  in  selecting  the  fifth  so-called  “lo¬ 
cality”  (i.e.,  the  area  comprising  most  of  Illinois, 
Indiana,  Wisconsin  and  Michigan),  the  Secretary 
meant  to  imply  that  he  was  giving  effect  to  the  same 
consideration. 

The  Determination  itself,  therefore,  concedes  that 
historical  and  existing  geographical  wage  differen¬ 
tials  are  factors  of  great,  if  not  controlling,  impor¬ 
tance  in  determining  “localities”  within  which  pre- 
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vailing  minimum  wages  are  to  be  determined  for  the 
purposes  of  the  Public  Contracts  Act. 

(b)  Notwithstanding  the  foregoing,  long- 
existing  geographical  wage  differentials 
were  completely  ignored  in  selecting  the 
so-called  “locality”  in  which  appellants7 
plants  are  situated. 

Even  if  consideration  be  given  only  to  large  re¬ 
gions  within  such  area,2'*  the  wage  data  in  the  Report 
of  the  Public  Contracts  Board  (R.  47),  upon  which 
the  Secretary  relied  in  making  the  Determina¬ 
tion  (R.  314),  show  conclusively  the  existence  of 
well-recognized  and  long-existing  wage  differentials 
between  iron  and  steel  plants  located  in  the  western 
portion  (herein  sometimes  called  the  Western  Dis¬ 
trict25)  of  such  area  and  those  plants  which  were  in¬ 
cluded  by  the  Secretary  in  said  area  but  which  are 
also  located  in  what  are  known  in  the  Industry  as  the 
“Eastern  District”,  the  “Buffalo  District”  and  the 
“Johnstown  District”. 

A  description  of  such  districts  is  set  forth  in  the 
Statement  (p.  12,  Note  25).  It  will  be  recalled  that 
the  Eastern  District  includes  the  entire  area  of  the 
United  States  east  of  Altoona,  Pa.,  and  north  of  Vir¬ 
ginia,  as  well  as  that  portion  of  Maryland  west  of 
the  Altoona  line,  and  that  portion  of  West  Virginia 
lying  south  of  a  line  drawn  west  in  extension  of  the 
southerly  boundary  of  Pennsylvania.  The  plants  of 
all  the  appellants  are  located  in  the  Eastern  District. 

94  It  will,  of  course,  be  recognized  that  we  think  this  highly  improper. 
We  also  wish  to  point  out  that  an  analysis  of  the  wage  data  set  forth 
in  the  Report  will  show  differentials  existing  between  various  “dis¬ 
tricts”  in  such  large  regions. 

“  See  Statement,  p.  12,  and  particularly  note  2+  thereto. 
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As  disclosed  by  the  Report,20  marked  differentials 
in  wages  in  each  of  these  districts  do  exist,  and  were 
recognized  by  the  authorities  administering  the 
NIRA  as  well  as  by  the  industry.  These  differen¬ 
tials  are  plainly  shown  in  the  table  set  forth  at  pages 
12  and  13  of  the  Statement  and  are  reflected  in  Ap¬ 
pendix  D. 

To  summarize: 

In  the  Eastern  District,27  out  of  a  total  of  5,389 
common  laborers,  5,057  are  paid  at  the  rate  of 
5634  cents  per  hour  or  less,  while  only  332  are  paid 
a  wage  in  excess  of  such  rate.  Out  of  a  total  of  53,- 
531  wage  earners  in  the  Eastern  District,  45,729  are 
employed  at  plants  in  which  the  base  rate  of  pay  for 
common  laborers  is  5634  cents  per  hour  or  less,  while 
only  7,802  are  employed  in  plants  in  which  such 
base  rate  is  in  excess  of  5634  cents  per  hour. 

Only  three  plants  (out  of  58),  employing  115  com¬ 
mon  laborers  and  a  total  of  3,602  wage  earners,  pay 
common  laborers  as  much  as  6234  cents  an  hour. 

In  the  Buffalo  District,  out  of  a  total  of  982  com¬ 
mon  laborers,  811  are  paid  over  5634  cents  an  hour 
but  under  6234  cents  an  hour,  while  the  remainder 
are  paid  less  than  5634  cents  an  hour.  Out  of  a  total 
of  10,879  wage  earners  in  the  Buffalo  District,  9,467 
are  employed  at  plants  in  which  the  base  rate  of  pay 
for  common  laborers  is  over  56)4  cents  but  under 
6234  cents  an  hour,  while  the  remainder  are  em¬ 
ployed  in  plants  in  which  such  base  rate  is  less  than 
5634  cents  an  hour. 

"  See  R.  63-74,  209-210. 

31  The  statistics  here  given  for  the  Eastern  District  are  only  for  that 
portion  thereof  within  the  “locality”  found  by  the  Acting  Secretary.  See 
Statement,  p.  13,  Note  26. 
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In  the  Johnstown  District,  all  of  the  603  common 
laborers  are  paid  58J4  cents. 

But,  in  the  Western  District,  out  of  a  total  of  11,- 
483  common  laborers,  10,561  are  paid  exactly  62}4 
cents  an  hour,  and,  out  of  a  total  of  155,755  wage 
earners,  149,319  are  employed  at  plants  in  which  the 
base  rate  of  pay  for  common  laborers  is  exactly 
62J/2  cents  an  hour. 

Thus,  out  of  a  total  of  10,676  common  laborers  in 
the  four  districts  paid  62}4  cents  an  hour,  10,861  are 
in  the  Western  District.  Out  of  a  total  of  6,068 
common  laborers  paid  at  the  rate  of  56J4  cents  an 
hour  or  less,  5,057  are  in  the  Eastern  District. 

The  Department  of  Labor  itself,  in  its  numerous 
periodic  surveys  of  rates  of  wages  in  the  steel  indus¬ 
try,  has  long  recognized  the  existence  of  a  geographic 
differential  between  the  Pittsburgh  District  and  the 
district  east  thereof  in  the  area  in  question,  and  has 
also  recognized  that  it  arose  from  industrial  condi¬ 
tions  and  not  from  the  mere  whims  of  the  statistician. 
The  most  recent  description  of  such  districts  is  con¬ 
tained  in  Bulletin  No.  R-380  of  the  Department  of 
Labor  which  reads  as  follows: 

“The  Eastern  District  embraces  the  New 
England  states,  as  well  as  a  strip  of  territory 
along  the  Atlantic  coast,  including  Maryland. 
More  specifically,  it  covers  plants  in  Massa¬ 
chusetts,  Rhode  Island,  Connecticut,  eastern 
New  York,  New  Jersey,  eastern  Pennsylvania, 
and  those  located  in  and  around  Baltimore.  The 
Pittsburgh  District  includes  western  Pennsyl¬ 
vania,  eastern  Ohio  and  the  northernmost  cor¬ 
ner  of  West  Virginia.  Thus,  plants  in  Pennsyl¬ 
vania,  west  of  Altoona,  as  well  as  those  along 


75 


the  borderline  of  Ohio  from  Youngstown  south 
to  Bellaire,  Ohio,  and  those  located  in  the  pan¬ 
handle  of  West  Virginia,  have  been  placed  in 
this  district.” 

An  eloquent  testimonial  to  the  same  effect  is  the 
following  compilation  from  the  United  States  Bu¬ 
reau  of  Labor  Statistics  Bulletins  (No.  513,  Table 
4,  No.  567,  Table  6  and  No.  403,  Table  3)  of  the 
average  hourly  earnings  (in  cents  per  hour)  of  com¬ 
mon  laborers  in  specified  departments  of  the  Iron 


and  Steel  Industry: 

Eastern 

Pittsburgh 

1907  . 

. 13.4 

15.4 

1908 . 

. 12.0 

15.6 

1909 . 

. 12.3 

15.2 

1910 . 

. 14.2 

16.4 

1911 . 

. 14.1 

16.6 

1912 . 

. 14.4 

16.7 

1913 . 

. 15.7 

19.0 

1914 . 

. 15.6 

19.0 

1915 . 

. 15.5 

19.0 

1917 . 

. 27.8 

30.1 

1919 . 

. 39.8 

48.0 

1920 . 

. 45.1 

53.0 

1922 . 

. 32.2 

36.0 

1924 . 

. 38.6 

45.1 

1926 . 

. 37.4 

45.2 

1929 . 

. 37.5 

45.3 

1931 . 

. 35.1 

45.9 

1933 . 

. 29.1 

35.8 

1935  . 

. 41.4 

46.6 

If  historical  and  existing  geographical  wage  dif¬ 
ferentials  are  of  great,  if  not  controlling,  importance 
in  determining  the  existence  of  a  separate  “locality” 
in  five  instances,  they  must  likewise  be  such  in  the 
sixth.  The  only  possible  explanation  of  the  action  of 
the  Acting  Secretary  in  completely  ignoring  the  long- 
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standing  wage  differential  existing  between  the  east¬ 
ern  area  and  the  Pittsburgh  area  is  that  the  Secretary 
desired,  contrary  to  the  statute,  to  raise  and  fix  wages 
in  55  of  the  58  plants  in  the  east. 

(c)  The  Acting  Secretary  also  disregarded  all 

other  economic  facts  which  would  have 
been  pertinent  if  his  construction  of  the 
Act  were  correct. 

We  could  go  on  almost  indefinitely  cataloguing 
the  economic  facts  disregarded  by  the  Acting  Secre¬ 
tary  in  the  Determination,  but  time  and  space  do  not 
permit  a  discussion  thereof.  Suffice  it  to  say  that  no 
consideration  was  given  to  proximity  to  source  of 
supply,  freight  rate  differentials,  caliber  of  labor  or 
the  economic  consequences  of  a  dislocation  of  exist¬ 
ing  wage  differentials,  nor,  was  any  evidence  sought 
by  the  Labor  Department  on  any  of  these  points.  In¬ 
deed,  an  application  to  reopen  the  Hearing  to  sub¬ 
mit  evidence  on  these  points,  among  others,  was  de¬ 
nied.  (See  pp.  91-92,  infra). 

(d)  In  the  light  of  the  foregoing,  the  conclus¬ 

ion  is  inescapable  that  the  Acting  Secre¬ 
tary’s  action  was  arbitrary  and  capric¬ 
ious. 

If  economic  facts  are  to  be  taken  into  consideration 
in  determining  the  size  and  location  of  a  locality 
under  the  Act,  it  is  clear  that  the  Acting  Secretary 
has  considered  only  a  fact  which  is  completely  irre¬ 
levant  in  the  light  of  the  purpose  for  which  the  Act 
was  passed,  that  the  most  significant  “economic 
facts”  before  the  Secretary  have  been  arbitrarily  and 
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capriciously  disregarded,  and  that  other  highly  rele¬ 
vant  “economic  facts”  have  been  arbitrarily  and  ca¬ 
priciously  excluded  from  consideration. 

It  is  manifest  that,  under  these  circumstances,  the 
action  of  the  Acting  Secretary  (concurred  and  par¬ 
ticipated  in  by  the  Secretary)  was  a  nullity  and  that 
appellants  are  entitled  to  the  relief  prayed.  The  au¬ 
thority  is  clear  and  convincing. 

In  Lloyd  Sabaudo  Societa  Anonima  Per  Azioni  v. 
Elting,  287  U.  S.  329  (1932),  plaintiff  brought  suit 
to  recover  from  the  Collector  of  Customs  certain  fines 
alleged  to  have  been  illegally  exacted  by  the  Secre¬ 
tary  of  Labor.  Section  9  of  the  Immigration  Act 
of  1917  provided  for  the  imposition  of  fines  upon  any 
person  “If  it  shall  appear  to  the  satisfaction  of  the 
Secretary  of  Labor”  that  such  person  had  brought 
certain  diseased  aliens  into  the  United  States  and  the 
existence  of  such  affliction  might  have  been  detected 
by  means  of  a  competent  medical  examination  at  the 
time  of  foreign  embarkation.  Here  the  plaintiff  had 
submitted  medical  certificates  executed  by  foreign 
doctors  at  the  time  of  embarkation.  It  did  not  appear 
that  the  Secretary  of  Labor  had  made  available  to  the 
medical  examiner  of  the  United  States  the  foreign 
certificates  obtained  by  the  plaintiff.  The  Court  held 
that  the  fines  must  be  returned,  stating,  per  Mr.  Jus¬ 
tice  Stone  (at  pp.  335-336)  : 

“The  courts  may  determine  whether  his  [the 
Secretary’s]  action  is  within  his  statutory  author¬ 
ity,  compare  Gonzales  v.  Williams,  192  U.  S.  1 ; 
Gegio'w  v.  Uhl,  239  U.  S.  3,  whether  there  was 
any  evidence  before  him  to  support  his  determ¬ 
ination,  compare  Vajtauer  v.  Commissioner  of 
Immigration,  273  U.  S.  103,  and  whether  the 
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procedure  which  he  adopted  in  making  it  satis¬ 
fies  elementary  standards  of  fairness  and  reason¬ 
ableness,  essential  to  the  due  administration  of 
the  summary  proceeding  which  Congress  has  au¬ 
thorized.” 

(at  p.  339)  : 

“If  the  Secretary  failed  to  consider  evidence  be¬ 
fore  him  he  exceeded  his  authority.  If  he 
treated  the  protest  and  affidavits  as  evidence 
relevant  to  the  issue  of  the  discoverability  of  the 
immigrant’s  disease  at  the  time  of  sailing,  but, 
nevertheless,  chose  to  rely  upon  the  certified 
opinion  of  the  examining  physicians  at  Ellis 
Island,  we  think  that  more  is  involved  than  the 
weighing  of  the  evidence,  and  that  his  determin¬ 
ation  cannot  stand.  For  the  medical  opinions 
did  not  reveal  the  facts  upon  which  they  were 
based,  and  they  were  formulated  by  physicians 
who,  so  far  as  appears,  were  not  apprised  of  the 
fact  that  three  previous  examinations  of  the  na¬ 
ture  described  had  been  made.  The  detailed  in¬ 
formation  as  to  those  examinations  which  peti¬ 
tioner  submitted  to  the  Secretary  in  this  case 
might  reasonably  have  affected  the  expert  judg¬ 
ment  of  the  physicians  at  Ellis  Island.  In  rely¬ 
ing  upon  their  opinion  alone,  without  putting 
these  additional  facts  before  them,  we  think  the 
Secretary  acted  arbitrarily  and  unfairly. 

“The  Act  of  Congress  confers  on  the  Secretary 
great  power,  but  it  is  not  wholly  uncontrolled. 
It  is  a  power,  which  must  be  exercised  fairly, 
to  the  end  that  he  may  consider  all  evidence  rele¬ 
vant  to  the  determination  which  he  is  required  to 
make,  that  he  may  arrive  justly  at  his  conclusion, 
and  preserve  such  record  of  his  action  that  it 
may  be  known  that  he  has  performed  the  duty 
which  the  law  commands.  *  *  *”  [Italics  ours.] 
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See  also  Gegiow  v.  Uhl,  supra ;  Kwock  Jan  Fat  v. 
White.  253  U.  S.  454,  464  (1920);  Chin  Yow  v. 
United  States,  208  U.  S.  8  (1908)  ;  Interstate  Com¬ 
merce  Commission  v.  Louisville  &  Nashville  Rail¬ 
road  Company,  227  U.  S.  88,  91  (1913)  ;  American 
School  of  Magnetic  Healing  v.  M c Annuity ,  187  U. 
S.  94(1902). 
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Point  VII — Appellants  were  not  accorded  the  Fair 
and  Impartial  Hearing  Required  by  the  Act. 

The  complete  texts  of  Sections  4  and  5  of  the  Act 
are  set  forth  in  Appendix  Al.  In  so  far  as  here  ma¬ 
terial,  they  provide  as  follows: 

“Sec.  4.  The  Secretary  of  Labor  is  hereby 
authorized  and  directed  to  administer  the  pro¬ 
visions  of  this  Act  *  *  *  .  The  Secretary  shall 
appoint  *  *  *  an  administrative  officer,  and  such 
attorneys  and  experts,  and  *  *  *  such  other  em¬ 
ployees  *  *  *  as  he  may  from  time  to  time  find 
necessary  for  the  administration  of  this  Act.  The 
Secretary  of  Labor  or  his  authorized  represen¬ 
tatives  shall  have  power  to  make  investigations 
and  findings  as  herein  provided,  and  prosecute 
any  inquiry  necessary  to  his  functions  in  any  part 
of  the  United  States.  *  *  * 

“Sec.  5.  Upon  his  own  motion  or  on  applica¬ 
tion  of  any  person  affected  by  any  ruling  of  any 
agency  of  the  United  States  in  relation  to  any 
proposal  or  contract  involving  any  of  the  provi¬ 
sions  of  this  Act,  and  on  complaint  of  a  breach  or 
violation  of  any  representation  or  stipulation  as 
herein  provided,  the  Secretary  of  Labor,  or  an 
impartial  representative  designated  by  him,  shall 
have  the  power  to  hold  hearings  and  to  issue  or¬ 
ders  requiring  the  attendance  and  testimony  of 
witnesses  and  the  production  of  evidence  under 
oath  *  *  *  relating  to  the  matter  under  investiga¬ 
tion  or  in  question;  *  *  *  and  shall  make  findings 
of  fact  after  notice  and  hearing,  which  findings 
shall  be  conclusive  upon  all  agencies  of  the 
United  States,  and  if  supported  by  the  prepon¬ 
derance  of  the  evidence,  shall  be  conclusive  in 
any  court  of  the  United  States’,  and  the  Secre¬ 
tary  of  Labor  or  authorized  representative  shall 
have  the  power,  and  is  hereby  authorized,  to 
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make  such  decisions,  based  upon  findings  of  fact, 
as  are  deemed  to  be  necessary  to  enforce  the  pro¬ 
visions  of  this  Act”  [Italics  ours.] 

Section  4  is  the  administrative  section  of  the  Act, 
and  Section  5  the  procedural  section  which  provides 
the  manner  in  which  certain  of  the  administrative 
functions  referred  to  in  Section  4  shall  be  dis¬ 
charged.28 

As  we  read  Section  4,  it  authorizes  the  Secretary 
of  Labor,  or  his  authorized  representatives,  to  make 
findings  (including  determinations  of  prevailing  min¬ 
imum  wages),  authorized  by  Sections  1  and  3  of  the 
Act,  in  the  manner  provided  in  Section  5. 

As  we  read  Section  5,  it  authorizes  the  Secretary 
of  Labor,  or  his  impartial  representative,  upon  his 
own  motion,  or  as  otherwise  provided  therein,  to  hold 
hearings,  including  hearings  for  purposes  of  deter¬ 
mining  prevailing  minimum  wages ;  requires  that  any 
findings  of  fact  made  for  the  purposes  of  the  Act 
(including  determinations  of  prevailing  minimum 
wages)  be  made  after  notice  and  hearing;  and  pro¬ 
vides  that  such  findings  shall  be  conclusive  in  any 
court  when  supported  by  a  preponderance  of  the  evi¬ 
dence. 

Counsel  for  appellees,  on  the  other  hand,  have 
taken  the  position  that  Section  S  “does  not  relate  to” 
determinations  of  prevailing  minimum  wages,  and, 
consequently,  that  appellants  are  not  entitled  to  ob- 


*C/.  the  testimony  of  Gerard  D.  Reilly,  Acting  Solicitor  of  the  De¬ 
partment  of  Labor,  on  H.  R.  11554  before  the  Subcommittee  of  the  Com¬ 
mittee  on  the  Judiciary  of  the  House  of  Representatives,  74th  Congress, 
Second  Session  (Serial  12,  Part  2,  p.  126).  Sections  6  and  7  of  the 
draft  of  bill  to  which  Mr.  Reilly  therein  referred  were  subsequently 
renumbered  Sections  4  and  5,  respectively. 
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ject  to  the  character  of  the  hearing  that  was  afforded 
to  them  in  connection  with  the  Determination. 

But  the  requirement  that  a  matter  of  the  great  con¬ 
sequence  of  the  determination  of  prevailing  minimum 
wages  should  be  dealt  with  only  after  notice  and  hear¬ 
ing  is  supported  not  only  by  the  language  of  the  Act, 
but  by  a  study  of  its  legislative  history  and  the  con¬ 
sistent  practice  in  administering  the  Act. 

1.  The  legislative  history  of  the  Act  clearly  shows 
that  it  was  the  intention  of  the  Congress  that 
a  hearing  should  be  held  by  the  Secretary 
prior  to  a  determination  of  prevailing  mini¬ 
mum  wages. 

The  bill  which,  as  previously  stated  (p.  50, 
supra),  was  originally  introduced  by  Senator  Walsh 
of  Massachusetts  in  the  Senate  on  June  14,  1935  (S. 
3055,  74th  Cong.,  1st  Sess.),  did  not  contain  any  pro¬ 
vision  with  regard  to  a  hearing. 

At  the  hearings  which  were  held  before  the  Com¬ 
mittee  on  Education  and  Labor  of  the  Senate  on  S. 
3055,  however,  it  was  suggested  by  John  C.  Gall,  As¬ 
sociate  Counsel  of  the  National  Association  of  Manu¬ 
facturers,  that  such  bill  be  amended  so  as  to  make 
provision  for  a  procedure  which  would  give  affected 
industries  the  opportunity  for  a  hearing  before  a  de¬ 
termination  of  minimum  wages  and  maximum  hours 
for  the  particular  industry  (Hearing  before  the  Com¬ 
mittee  on  Education  and  Labor,  U.  S.  Senate,  74th 
Cong.,  1st  Sess.,  on  S.  3055,  June  17,  1935,  pp.  32- 
33). 

Prior  to  being  reported  to  the  Senate  on  July  25, 
1935,  by  the  Committee  on  Education  and  Labor 
thereof,  S.  3055  was  completely  rewritten,  and  as  so 
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reported  the  bill  contained  a  provision  (Section  6 
thereof)  for  hearings,  which  provision  as  subse¬ 
quently  amended  and  renumbered  Section  5  (on  Au¬ 
gust  1,  1935),  and  as  passed  by  the  Senate  on  August 
12,  1935,  contained  substantially  the  same  language 
with  respect  to  the  holding  of  hearings  as  that  con¬ 
tained  in  Section  5  of  the  Act. 

On  August  13,  1935,  the  above  bill,  as  passed  by 
the  Senate,  was  referred  to  the  Committee  on  the 
Judiciary  of  the  House.  That  Committee  held  a 
hearing  on  the  bill,  but  did  not  report  it  to  the  House 
during  the  First  Session  of  the  74th  Congress. 

On  March  2,  1936,  Representative  Healey  intro¬ 
duced  H.  R.  11554  at  the  Second  Session  of  the  74th 
Congress.  This  bill  differed  from  the  bill  as  passed 
by  the  Senate.  But  Section  7  of  the  House  bill  (H. 
R.  11554)  was  the  same  in  substance  as  Section  5  of 
the  Senate  bill,  except  in  so  far  as  it  appropriately 
gave  effect  to  administration  of  the  Act  by  the  Secre¬ 
tary  of  Labor  instead  of  the  President  or  an  agency 
designated  by  him  (as  provided  in  S.  3055).  In  so 
far  as  here  material,  such  Section  7  was  as  follows : 

“Sec.  7.  Upon  his  own  motion,  or  on  com¬ 
plaint  of  a  breach  or  violation  of  a  representa¬ 
tion,  agreement,  or  covenant  made  as  herein  pro¬ 
vided,  the  Secretary  of  Labor  or  representative 
designated  by  him  shall  have  the  power  to  hold 
hearings  and  to  issue  orders  requiring  the  attend¬ 
ance  and  testimony  of  witnesses  and  the  produc¬ 
tion  of  evidence  under  oath.  *  *  *  and  the  Sec¬ 
retary  shall  make  findings  of  fact  after  notice  and 
hearing,  which  findings  shall  be  conclusive  upon 
all  agencies  of  the  United  States,  and  if  sup¬ 
ported  by  the  evidence,  shall  be  conclusive  upon 
review  by  the  courts;  and  the  Secretary  shall 
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have  the  power,  and  is  hereby  authorized,  to 
make  such  decisions  based  upon  findings  of  fact 
as  are  deemed  to  be  necessary  to  enforce  the  pro¬ 
visions  of  this  Act.” 

Such  Section  7  was  later  renumbered  Section  5  and 
changed  to  its  present  form.  The  only  material 
changes  effected  were  the  following  (insertions  being 
indicated  by  italics  and  deletions  by  matter  in  brack¬ 
ets)  : 

“[Sec.  7.]  Sec.  5.  Upon  his  own  motion^] 
or  on  application  of  any  person  affected  by  any 
ruling  of  any  agency  of  the  United  States  in  re¬ 
lation  to  any  proposal  or  contract  involving  any 
of  the  provisions  of  this  Act,  and  [or]  on  com¬ 
plaint  of  a  breach  or  violation  of  any  representa¬ 
tion  or  stipulation  as  herein  provided,  the  Secre¬ 
tary  of  Labor,  or  an  impartial  representative  des¬ 
ignated  by  him,  shall  have  the  power  to  hold 
hearings  *  *  *;  and  [the  Secretary]  shall  make 
findings  of  fact  after  notice  and  hearing,  which 
findings  shall  be  conclusive  upon  all  agencies  of 
the  United  States,  and  if  supported  by  the  pre¬ 
ponderance  of  the  evidence  shall  be  conclusive 
[upon  review  by  the  courts]  in  any  court  of  the 
United  States ;  *  * 

It  will  be  observed  that  the  obvious  purposes  of  the 
revisions  effected  were  ( 1 )  to  provide  an  additional 
occasion  for  the  holding  of  hearings,  viz.,  upon  ap¬ 
plication  of  any  person  affected  by  any  ruling  of  any 
agency  of  the  United  States  in  relation  to  any  pro¬ 
posal  or  contract  involving  any  of  the  provisions  of 
the  Act;  (2)  to  require  that  any  representative  desig¬ 
nated  by  the  Secretary  to  hold  hearings  should  be  im¬ 
partial;  and  (3)  to  provide  that  the  findings  of  fact 
of  the  Secretary  should  be  conclusive  upon  judicial 
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review  in  the  courts  only  if  supported  by  a  “prepon¬ 
derance  of  the  evidence”  (as  distinguished  from  “the 
evidence”). 

In  the  course  of  the  debate  on  the  floor  of  the  House 
of  Representatives  on  the  bill  at  the  time  of  its 
passage  in  1936,  Representative  Healey,  the  person 
in  charge  thereof  on  the  floor,  stated  that  it  required 
a  hearing  by  the  Secretary  prior  to  a  determination 
of  prevailing  minimum  wages.  In  outlining  briefly 
the  provisions  of  the  bill  and  in  answering  questions, 
he  made  the  following  remarks : 

(80  Cong.  Rec.  10002) 

“Section  5  is  the  procedural  section  dealing 
with  the  hearings  that  may  be  held  pursuant  to 
the  provisions  of  this  act.  It  provides  for  wit¬ 
nesses  and  the  attendance  of  witnesses  at  any 
hearings  that  may  be  called.  The  Secretary  may 
only  make  findings  after  proper  notice  and  hear¬ 
ing. 

******* 

“  *  *  *  As  I  view  it,  the  prevailing  wage  is  a 
fact  which  already  exists.  The  Secretary’s  duty 
is  simply  to  inquire  and  ascertain  what  that  pre¬ 
vailing  wage  is.” 

(80  Cong.  Rec.  10023) : 

“The  prevailing  minimum  wage  will  be  de¬ 
termined,  presumably,  before  a  contract  is  en¬ 
tered  into.  In  other  words,  the  Secretary  of 
Labor  will  have  to  conduct  an  investigation ,  hold 
hearings,  and  take  whatever  steps  are  necessary 
to  determine  the  prevailing  wage,  before  the 
wage  provisions  of  this  bill  become  effective 
under  section  11.  Until  that  is  determined,  no 
minimum-wage  provision  will  be  included  in  a 
contract.”  [Italics  ours.] 
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The  foregoing  brief  review  of  the  legislative  his¬ 
tory  of  the  Act  confirms  beyond  dispute,  we  believe, 
that  the  provisions  of  Section  5  require  a  hearing  by 
the  Secretary  prior  to  a  determination  of  prevailing 
minimum  wages,  and  that  such  section  expressly  con¬ 
templates  judicial  review  by  the  courts  of  such  a  de¬ 
termination. 

2.  The  consistent  administrative  practice  of  hold¬ 
ing  hearings  prior  to  determinations  of  pre¬ 
vailing  minimum  wages  confirms  the  view 
that  the  Act  requires  such  hearings. 

As  previously  pointed  out,  a  hearing  was  held  in 
this  matter.  It  has  been  the  consistent  administrative 
practice  to  hold  hearings  prior  to  making  determina¬ 
tions  of  prevailing  minimum  wages. 

In  this  connection,  the  Secretary  of  Labor  made 
the  following  statement  on  July  18,  1936  (Prentice- 
Hall  Labor  Law  Service,  par.  13.0953)  : 

“Under  the  provisions  of  the  Act  the  Secretary 
of  Labor  has  been  directed  to  ascertain  mini¬ 
mum  wages  prevailing  in  the  locality  in  indus¬ 
tries  or  groups  of  industries  which  perform 
Government  work.  These  determinations  will 
be  made  only  after  public  hearings  at  which  all 
interested  parties  in  particular  industries  or 
groups  of  industries  will  be  given  notice  and  op¬ 
portunity  to  attend  and  present  evidence.  No 
decision  will  be  made  with  respect  to  geographic 
differentials  until  after  evidence  has  been  re¬ 
ceived  at  such  hearings.” 

It  is  well  established  that  the  consistent  practice  of 
holding  hearings,  prior  to  administrative  action,  af¬ 
fords  support  to  the  contention  that  the  applicable 
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statute,  when  ambiguous,  requires  hearings  (Lloyd 
Sabaudo  Societa  Anonima  Per  Azioni  v.  Elting, 
28 7  U.  S.  329,  336-337). 

3.  The  arguments  advanced  by  counsel  for  appel¬ 
lees  that  Section  5  does  not  relate  to  deter¬ 
minations  of  prevailing  minimum  wages  are 
untenable. 

Counsel  have  based  their  contention  that  Section 
5  does  not  relate  to  determinations  of  prevailing 
minimum  wages  on  two  grounds : 

(a)  In  the  first  place,  they  have  argued  that  Sec¬ 
tion  4  of  the  Act  gives  the  Secretary  power  to  make 
investigations  and  findings  and  would  be  surplusage 
if  Section  5  applied  to  determinations.  The  un¬ 
soundness  of  this  contention  is  apparent  when  it  is 
observed  that  Section  4  provides  that  the  “Secretary 
of  Labor  or  his  authorized  representatives  shall  have 
power  to  make  investigations  and  findings  as  herein 
provided”  [italics  ours],  and  that  the  phrase  “as 
herein  provided”  can  refer  only  to  Section  5,  since 
Section  4  does  not  provide  how  findings  shall  be 
made  and  since  Section  5  is  the  only  section  in  the 
Act  which  does  so  provide. 

If  it  be  suggested  that  the  term  “provided”,  as 
employed  in  Section  4,  should  be  read  as  “authorized 
by  Sections  1  and  3  of  the  Act”,  both  of  which  au¬ 
thorize  findings,  then  Section  5  itself  would  be  ren¬ 
dered  mere  surplusage. 

Moreover,  if  the  contention  of  counsel  for  appel¬ 
lees  be  correct,  then  the  Secretary  would  be  in  the 
position  of  having  been  directed  by  Congress  to  find 
a  fact  (i.e.,  the  prevailing  minimum  wage  in  a  lo- 
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cality)  without  having  been  given  the  power  to  sub¬ 
poena  any  witness  or  require  the  production  of  any 
evidence  to  provide  her  with  a  basis  for  her  determ¬ 
ination.  This  is  so  because  Section  5  of  the  Act  is 
the  only  section  of  the  Act  authorizing  the  Secretary 
to  compel  testimony  or  the  production  of  evidence. 
It  should  not  be  presumed,  in  the  absence  of  clear 
evidence  to  that  effect,  that  Congress  did  not  properly 
implement  the  Secretary.  We  venture  to  say  that 
the  Secretary  herself  would,  under  other  circum¬ 
stances,  be  the  first  person  to  object  to  a  construction 
of  the  Act  denying  her  the  right  to  require  evidence 
necessary  to  the  discharge  of  her  functions  there¬ 
under. 

(b)  In  the  second  place,  counsel  have  argued  that 
the  language  of  Section  5  itself  shows  that  it  is  limited 
to  hearings  and  findings  in  respect  of  breaches  or 
violations  of  the  representations  and  stipulations  pro¬ 
vided  for  by  Section  1  of  the  Act.  This  argument 
is  based  on  the  assumption  that  the  Secretary  may 
hold  a  hearing  either  (1)  upon  his  own  motion,  or 
(2)  on  application  of  any  person  affected  by  any  rul¬ 
ing  of  any  agency  of  the  United  States  in  relation 
to  any  proposal  or  contract  involving  any  of  the  pro¬ 
visions  of  the  Act,  but,  in  either  event,  only  (3)  on 
complaint  of  a  breach  or  violation  of  any  representa¬ 
tion  or  stipulation  provided  for  in  Section  1  of  the 
Act. 

The  argument  is  predicated  entirely  on  the 
proposition  that  the  word  “and”,  preceding  the  words 
“on  complaint  of  a  breach”  etc.,  in  the  first  sentence 
of  Section  5,  is  employed  therein  in  its  conjunctive 
sense.  But  it  is  perfectly  plain  here  that  counsel 
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are  merely  grasping  at  straws.  The  term  “and”,  as 
so  employed,  is  obviously  used  in  its  disjunctive  sense 
to  mean  “or”  or  “as  well  as”.29  This  is  shown  by  the 
legislative  history  of  the  section  reviewed  above 
(p.  83,  supra),  and  would  be  apparent  even  if  the 
legislative  history  were  not  available. 

Otherwise,  the  Secretary  of  Labor  would  be  de¬ 
prived  of  authority  to  hold  hearings  upon  her  own 
motion  in  respect  of  any  matter  arising  under  the  Act ; 
and,  specifically,  she  could  not  hold  such  hearings  in 
respect  of  any  ruling  of  any  agency  of  the  character 
above  referred  to,  or,  indeed,  in  respect  of  a  breach 
or  violation  of  any  representation  or  stipulation,  un¬ 
less  a  complaint  of  such  a  breach  or  violation  (which, 
in  the  case  of  any  such  ruling,  might  and  probably 
would  have  nothing  to  do  with  any  such  ruling)  hap¬ 
pened  to  be  filed  with  her. 

As  in  the  case  of  the  first  contention  made  by  coun¬ 
sel,  we  venture  the  suggestion  that  the  Secretary 
herself  would,  under  other  circumstances,  be  the  first 
person  to  say  that  any  construction  of  the  Act  which 
deprived  her  of  the  authority  to  hold  hearings  upon 
her  own  motion  was  utterly  outrageous  and  violative 
of  the  plain  intent  of  Congress.  And  in  this  respect 
she  would  be  correct. 


"Webster’s  New  International  Dictionary  of  the  English  Language 
(Revised  1925  Edition),  p.  82: 

11  And  is  very  frequently  used  where  accurate  and  proper  expres¬ 
sion  requires  the  word  or;  but,  in  the  legal  construction  of  language, 
either  word  will  be  treated  as  if  it  were  the  other  whenever  this 
construction  is  plainly  required  to  give  effect  to  the  intention  of  the 
person  using  it” 
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4.  The  hearing  accorded  was  unfair  because  the 

“evidence”  taken  thereat  was  unsworn. 

Since  the  statute  required  a  hearing,  it  required  a 
fair  hearing  having  “regard  to  judicial  standards — 
not  in  any  technical  sense  but  with  respect  to  those 
fundamental  requirements  of  fair  play  which  are  of 
the  essence  of  due  process”  ( Morgan ,  et  al.  v.  United 
States,  304  U.  S.  1,  19),  after  which  the  “Secretary 
should  fairly  determine  *  *  *  upon  the  evidence,  the 
facts  *  *  *.”  ( Lloyd  Sabaudo  Societa  Anonima  Per 
Azioni  v.  Elting,  28 7  U.  S.  329,  337).  Such  a  hear¬ 
ing  was  not  accorded  the  appellants. 

The  most  fundamental  requirement  of  due  process 
was  not  observed.  As  pointed  out  in  the  Statement, 
none  of  what  the  Public  Contracts  Board  called 
“evidence”,  upon  which  its  Report  was  predicated, 
and  upon  which,  in  turn,  the  Determination  was 
based,  was  sworn. 

In  ignoring  this  fundamental  requirement  of  due 
process,  in  a  proceeding  having  for  its  purpose  the 
regulation  of  a  class  of  which  appellants  are  mem¬ 
bers  (to  wit,  Government  contractors),  the  Secretary 
of  Labor  and  her  subordinates  violated  the  require¬ 
ment  for  a  fair  hearing  laid  down  by  Section  5  of 
the  Act. 

5.  The  hearing  accorded  was  unfair  because  the 

Acting  Secretary  took  into  consideration,  and 
based  the  Determination  in  whole  or  in  part 
upon,  matter  not  before  him. 

Without  attempting  to  detail  the  various  instances 
in  which  the  Acting  Secretary  must  have  gone  outside 
the  “evidence”  in  order  to  make  purported  statements 
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of  fact  set  forth  in  the  Determination,  since  this  would 
require  a  detailed  examination  of  the  “evidence”  it 
is  sufficient  to  point  out  the  most  flagrant  instance  of 
such  action. 

The  only  document  (other  than  the  Report)  re¬ 
ferred  to  in  the  Determination  was  a  report  allegedly 
made  to  an  annual  meeting  of  stockholders  of  United 
States  Steel  Corporation  (R.  31,  246).  No  such  re¬ 
port  was  introduced  in  “evidence”. 

In  this  connection,  it  is  of  the  greatest  significance 
that  the  Acting  Secretary  apparently  based  his  con¬ 
clusion  that  the  only  “great  market”  east  of  Chicago 
was  that  dominated  by  the  plants  in  the  Pittsburgh 
District  upon  a  statement  purportedly  made  in  such 
annual  report.  Thus  the  only  “economic  fact”  con¬ 
sidered  by  the  Secretary  in  his  finding  that  13  States, 
a  portion  of  another,  and  the  District  of  Columbia 
constitute  a  “locality”  was  based  on  matter  not  prop¬ 
erly  before  him. 

It  is,  of  course,  well  established  that  consideration 
of  material  matter  outside  the  record  in  an  adminis¬ 
trative  proceeding  invalidates  the  administrative  ac¬ 
tion  taken  on  the  basis  thereof  (United  States  and 
Interstate  Commerce  Commission  v.  Abilene  & 
Southern  Ry.  Co.,  et  al 265  U.  S.  274,  289,  290) . 

6.  The  hearing  accorded  was  unfair  because  ap¬ 
pellants  were  denied  an  opportunity  to  pre¬ 
sent  evidence  which,  on  the  Acting  Secre¬ 
tary’s  “construction”  of  the  Act,  was  material 
and  relevant. 

Exhibit  C  to  the  Complaint  (R.  218)  is  a  copy 
of  the  petition  which  the  Committee  which  repre¬ 
sented  the  appellants  and  other  small  eastern  pro- 
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ducers  of  iron  and  steel  products  made  for  a  reopen¬ 
ing  of  the  Hearing.  This  petition  was  filed  after  the 
Public  Contracts  Board  had  filed  its  Report,  in 
which,  to  the  consternation  of  all  concerned,  it 
adopted  a  construction  of  the  Act  which,  in  substance, 
though  not  in  form,  was  the  same  as  that  later  adopted 
by  the  Acting  Secretary,  viz.,  that  the  Secretary  of 
Labor  might,  in  the  light  of  economic  facts,  select  any 
area,  however  large,  for  the  purpose  of  determining 
prevailing  minimum  wages  (R.  26). 

In  said  petition  it  was  pointed  out  that,  as  the  Pub¬ 
lic  Contracts  Board  itself  seemed  to  recognize  (R. 
205),  it  lacked  evidence  as  to  “economic  facts” 
which  would  be  most  relevant  if  the  “construction” 
of  the  Act  adopted  by  the  Board  was  correct. 

It  was  pointed  out  with  particularity  that  the  Board 
had  not  sought  to  obtain  any  evidence  as  to  freight 
differentials,  proximity  to  source  of  supply  for  raw 
materials,  proximity  to  markets,  or  the  economic  dis¬ 
location  of  the  industry  and  the  disturbance  of  nor¬ 
mal  competitive  conditions  that  would  result  from  an 
adoption  of  its  recommendations  (R.  221,  227-229). 
An  opportunity  to  present  such  evidence  was  re¬ 
quested. 

This  opportunity  was  denied. 

Such  denial  emphasizes  the  arbitrary  and  capri¬ 
cious  nature  of  the  Determination  (see  pp.  76-79, 
supra) ,  even  if  it  be  assumed  that  the  “construction” 
of  the  Act  adopted  by  the  Acting  Secretary  was  cor¬ 
rect.  If  such  assumption  be  indulged,  it  necessarily 
follows  that  appellants  were  denied  the  fair  hear¬ 
ing  to  which  they  were  entitled  because  of  the  denial 
to  them  of  the  opportunity  to  present  “economic 
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facts”  which  were  indisputably  material  and  not  in 
“evidence”. 

For  the  reasons  hereinabove  stated  in  this  Point 
VII,  it  is  respectfully  submitted,  that  the  Determin¬ 
ation  may  not  be  permitted  to  stand  even  if  the  Act¬ 
ing  Secretary’s  “construction”  of  the  Act  was  cor¬ 
rect  and  his  application  thereof  otherwise  proper. 
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PART  II— APPELLANTS’  RIGHT  TO  ATTACK 
THE  DETERMINATION. 

Point  VIII — The  Determination  is  Subject  to  Ju¬ 
dicial  Review. 

As  pointed  out  in  the  Statement,  counsel  for  ap¬ 
pellees  contend  in  this  Court  for  the  first  time  that 
the  Determination  is  not  subject  to  judicial  review 
in  any  type  of  action  brought  in  any  Court  by  any¬ 
one. 

The  consequences  of  this  contention,  if  sustained, 
would  be  that  the  courts  would  be  powerless  to  pre¬ 
vent  the  enforcement  of  a  “determination”  whereby 
the  Secretary  should  find  that  the  prevailing  mini¬ 
mum  wages  in  the  Iron  and  Steel  Industry  are  $100 
an  hour  in  a  “locality”  comprising  the  entire  United 
States.  The  Determination  here  in  question  stands 
in  no  better  position,  since  the  Acting  Secretary’s 
construction  of  the  Act  is  completely  erroneous  and 
since  the  Determination  is  plainly  without  the  Sec¬ 
retary’s  statutory  authority,  is  arbitrary  and  capri¬ 
cious  and  was  not  made  after  the  fair  hearing  re¬ 
quired  by  the  Act. 

To  this  latest  argument  sought  to  be  interposed  in 
an  effort  to  avoid  an  adjudication  of  the  merits  of  the 
Determination,  there  are  two  conclusive  answers: 
(1)  Since  Section  5  of  the  Public  Contracts  Act 
plainly  contemplates  judicial  review  of  prevailing 
minimum  wage  determinations,  the  Determination 
may  be  reviewed  in  a  civil  action  for  injunction  and 
declaratory  judgment;  (2)  regardless  of  whether 
Section  5  applies  to  prevailing  minimum  wage  de¬ 
terminations,  the  Determination  may  be  reviewed  in 
a  civil  action  for  injunction  and  declaratory  judg- 
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ment,  since  the  Act  does  not  expressly  or  impliedly 
prohibit  judicial  review. 

1.  Section  5  of  the  Act  contemplates  judicial  re¬ 

view  of  prevailing  minimum  wage  determi¬ 
nations. 

We  have  heretofore  discussed  Section  5  of  the  Act 
and  its  legislative  history  in  some  detail  (see  pp.  81- 
84,  supra).  From  that  discussion  it  is  clear  that,  in 
providing  in  Section  5  for  the  holding  of  hearings  and 
the  making  of  findings  of  fact  (including  determina¬ 
tions  of  prevailing  minimum  wages)  which,  if  sup¬ 
ported  by  the  preponderance  of  the  evidence,  shall  be 
conclusive  in  any  court  of  the  United  States,  the  Act 
clearly  contemplates  that  the  determinations  of  the 
Secretary  under  the  Act  shall  be  subject  to  judicial 
review. 

It  is  equally  clear  that  upon  such  review  all  ques¬ 
tions  of  law,  such  as  “the  construction  to  be  placed 
upon  the  language  of  Section  1(b)  of  the  Public  Con¬ 
tracts  Act”  (R.  242),  are  to  be  determined  by  the 
court,  and  the  Secretary’s  rulings  with  respect  thereto 
are  not  to  be  conclusive  or  to  be  given  any  effect  unless 
correct.  Section  5  provides  that  only  the  Secretary’s 
findings  of  fact  shall  be  conclusive  in  the  courts,  and 
then  only  “if  supported  by  the  preponderance  of  the 
evidence”. 

2.  Regardless  of  whether  Section  5  of  the  Act  ap¬ 

plies  to  prevailing  minimum  wage  determi¬ 
nations,  however,  the  Determination  may  be 
reviewed  in  a  civil  action  for  injunction  and 
declaratory  judgment  since  the  Act  does  not 
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expressly  or  impliedly  prohibit  judicial  re¬ 
view. 

That  the  courts  have  power  to  intervene  on  bill  in 
equity  brought  for  the  purpose  of  reviewing  the  il¬ 
legal  or  arbitrary  and  capricious  acts  of  administra¬ 
tive  officers  which  invade  or  threaten  invasion  of  the 
rights  of  private  parties,  even  in  fields  in  which  the 
subject  matter  of  an  administrative  determination  is 
within  the  category  of  acts  which  Congress  can  consti¬ 
tutionally  commit  to  the  exclusive  jurisdiction  of  the 
executive  branch  of  the  Government,  is  well  estab¬ 
lished.  The  applicable  rule  in  such  cases  was  stated 
by  Mr.  Justice  Brandeis  in  the  dissenting  opinion  in 
Crowell  v.  Benson ,  285  U.  S.  22,  90-91,  as  follows: 

“No  method  of  judicial  review  of  the  adminis¬ 
trative  action  had  been  provided  by  Congress  in 
any  of  the  cases  cited;  *  *  *.  In  each  case,  the 
Court  held  that,  if  the  administrative  officer  had 
acted  outside  his  authority,  the  unwritten  law 
supplied  a  remedy,  and  that  relief  could  be  had, 
according  to  the  nature  of  the  case,  on  bill  in 
equity  or  habeas  corpus.  The  question  decided 
in  each  case  was  that  Congress  should  not  be 
taken,  in  the  absence  of  specific  provision,  to 
have  intended  to  subject  the  individual  to  the 
uncontrolled  action  of  a  public  administrative 
officer.  See  American  School  of  Magnetic  Heal¬ 
ing  v.  McAnnulty ,  187  U.  S.  94,  110,  23  S.  Ct. 
33, 47  L.  Ed.  90.” 

Among  the  numerous  cases  laying  down  or  apply¬ 
ing  this  rule  are  American  School  of  Magnetic  Heal¬ 
ing  v.  McAnnulty,  187  U.  S.  94;  Philadelphia  Com¬ 
pany  v.  Stimson ,  223  U.  S.  605;  Waite  v.  Macy,  246 
U.  S.  606;  Shields  v.  Utah  Idaho  Central  Railroad 
Company ,  59  Sup.  Ct.  160;  Utah  Fuel  Co.  v.  Na- 
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tional  Bituminous  Coal  Commission ,  59  Sup.  Ct. 
409,  and  the  recent  decision  of  this  Court  in  Ameri¬ 
can  Federation  of  Labor,  et  al.  v.  National  Labor 
Relations  Board ,  No.  7257  (decided  Feb.  27,  1939). 

To  support  the  contrary  proposition,  appellees 
have  heretofore  relied  on  Shanahan  v.  United  States, 
303  U.  S.  596;  Carolina  Aluminum  Co.  v.  Federal 
Power  Commission ,  97  Fed.  (2d)  435  (C.C.A.  4th, 
1938)  ;  and  Newport  Electric  Corporation  v.  Fed¬ 
eral  Power  Commission ,  97  Fed.  (2d)  580  (C.C.A. 
2nd,  1938).  But  those  cases  merely  presented  the 
question  whether  the  administrative  action  com¬ 
plained  of  therein  was  an  “order”  or  a  “final  order” 
reviewable  under  the  particular  statutory  procedure 
provided  in  the  Urgent  Deficiencies  Act  or  the  ap¬ 
plicable  statutes  permitting  filing  of  a  petition  to  re¬ 
view  in  a  Circuit  Court  of  Appeals. 

As  pointed  out  by  this  Court  in  the  American  Fed¬ 
eration  of  Labor  case,  supra ,  the  cases  of  the  type 
relied  on  by  the  appellees  (including  the  Shanahan 
case) ,  involved  administrative  determinations  which 
did  not  “command  or  direct  a  particular  thing  to  be 
done”  and  might  not  be  reviewed  as  “orders”  under 
the  special  statutory  procedure  provided.  But,  as 
also  pointed  out  by  the  Court,  such  determinations  are 
subject  to  “challenge  and  subject  to  judicial  review 
only  by  bill  in  equity”.1 

The  contrast  between  the  two  lines  of  cases  is 
strikingly  illustrated  by  comparison  of  the  Shana- 

1  See  also  United  States  v.  Griffin,  303  U.  S.  226,  where  the  limited 
situations  in  which  review  may  be  had  under  the  Urgent  Deficiencies  Act 
are  discussed  at  length  and  where  it  is  also  pointed  out  (at  p.  238)  that 
denial  of  jurisdiction  under  the  Urgent  Deficiencies  Act  does  not  preclude 
judicial  review  in  other  proceedings. 
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han  case,  supra ,  with  Shields  v.  Utah  Idaho  Central 
Railroad  Co.,  supra. 

In  the  Shanahan  case,  supra ,  the  question  pre¬ 
sented  was  whether  a  “determination”  by  the  Inter¬ 
state  Commerce  Commission  that  the  plaintiff  car¬ 
rier  was  not  an  “interurban  railway”,  having  the  ef¬ 
fect  of  subjecting  the  plaintiff  to  the  Railway  Labor 
Act,  was  an  “order”  subject  to  review  under  the 
Urgent  Deficiencies  Act.  The  Supreme  Court  held 
that  it  was  not. 

In  Shields  v.  Utah  Idaho  Central  Railroad  Co., 
supra ,  precisely  the  same  type  of  “determination”  was 
held  subject  to  review  in  a  case  arising  upon  bill  in 
equity  to  enjoin  prosecution  for  a  misdemeanor, 
brought  against  a  United  States  attorney  whose  sta¬ 
tutory  duty  it  was  to  prosecute  for  violation  of  the 
Railway  Labor  Act.  Said  the  Court  (at  pp.  1 63- 
164  of  59  Sup.  Ct.)  : 

“We  have  held  that  the  determination  of  the 
Commission  is  not  an  ' order  reviewable  under 
the  Urgent  Deficiencies  Act  of  October  22,  1913. 
Shanahan  v.  United  States,  supra.  But  we  have 
not  held  that  the  determination  of  the  Commis¬ 
sion  was  not  subject  to  judicial  review  by  other 
procedure,  a  question  which,  as  we  said  in  the 
Shanahan  Case ,  we  had  no  occasion  there  to 
consider.  Id.,  at  page  603,  58  S.  Ct.  735.  The 
nature  of  the  determination  points  to  the  pro¬ 
priety  of  judicial  review.  For,  while  the  deter¬ 
mination  is  made  by  the  Interstate  Commerce 
Commission  for  the  purposes  of  the  Railway  La¬ 
bor  Act  and  not  for  further  proceedings  by  the 
Commission  itself,  it  is  none  the  less  a  part  of  a 
regulatory  scheme.  *  *  *  Equity  jurisdiction  may 
be  invoked  when  it  is  essential  to  the  protection 
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of  the  rights  asserted,  even  though  the  complain¬ 
ant  seeks  to  enjoin  the  bringing  of  criminal  ac¬ 
tions.  Philadelphia  Company  v.  Stimson ,  223 
U.  S.  605,  621,  622,  32  S.  Ct.  340,  345,  56  L.  Ed. 
570.” 

Similarly,  in  Utah  Fuel  Company  v.  National  Bi¬ 
tuminous  Coal  Commission ,  59  Sup.  Ct.  409,  al¬ 
though  a  general  order  of  the  Commission  not  di¬ 
rected  at  any  particular  person  had  previously  been 
held  by  this  Court  not  to  be  revieweble  on  petition, 
the  Supreme  Court  held  that  a  bill  in  equity  seeking 
review  would  lie,  saying  (at  p.  411)  : 

“A  question  cognate  to  the  one  here  presented 
was  before  us  in  Shields  v.  Utah  Idaho  Central 
Railroad  Co.,  ( —  U.  S.  — ),  decided  December 
5,  1938,  the  date  of  the  Court  of  Appeals’  de¬ 
cision  herein.  We  there  declared,  although  de¬ 
termination  by  the  Interstate  Commerce  Com¬ 
mission  that  a  railroad  was  not  ‘interurban’  did 
not  constitute  an  ‘order’  reviewable  under  the 
Urgent  Deficiencies  Act  of  October,  1913,  never¬ 
theless,  in  the  circumstances  disclosed,  it  could 
be  subjected  to  judicial  review  by  bill  in  equity. 
‘Equity  jurisdiction  may  be  invoked  when  it  is 
essential  to  the  protection  of  the  rights  asserted, 
even  though  the  complainant  seeks  to  enjoin  the 
bringing  of  criminal  actions.’ 

“Considering  the  circumstances  here  alleged, 
the  great  and  obvious  damage  which  might  be 
suffered,  the  importance  of  the  rights  asserted, 
and  the  lack  of  any  other  remedy,  we  think  com¬ 
plainants  could  properly  ask  relief  in  equity.” 

The  Utah  Fuel  case,  supra ,  is  particularly  striking, 
since  there  the  National  Bituminous  Coal  Act  in  two 
places  provided  that  the  Circuit  Courts  of  Appeal 
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and  this  Court  should  have  exclusive  jurisdiction  to 
enforce,  set  aside  or  modify  orders  of  the  Commission. 

In  this  case  the  Act,  of  course,  contains  no  such  pro¬ 
vision.  The  controversy  presented  is  rather  that  of 
the  type  which  came  before  the  Court,  unencumbered 
by  such  complications,  in  Philadelphia  Company  v. 
Stimson ,  223  U.  S.  60S. 

In  Philadelphia  Company  v.  Stimson,  supra ,  an 
action  was  brought  in  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia  to  set  aside  certain  harbor  lines  es¬ 
tablished  by  the  Secretary  of  War  and  to  enjoin  the 
Secretary  of  War  from  causing  criminal  proceedings 
to  be  instituted  by  the  District  Attorney  against  the 
complainant  because  of  its  intended  reclamation  and 
occupation  of  lands  outside  of  such  harbor  lines. 
Under  the  statutes  involved,  the  Secretary  of  War 
was  given  authority  to  establish  harbor  lines  “where 
it  is  made  manifest  to  the  Secretary  of  War  that  the 
establishment  of  harbor  lines  is  essential  to  the  preser¬ 
vation  and  protection  of  harbors.”  Such  statutes 
made  the  violation  of  harbor  lines  so  established  a 
misdemeanor  and  made  it  the  duty  of  district  attor¬ 
neys  of  the  United  States  to  prosecute  all  offenders 
“whenever  requested  by  the  Secretary  of  War”. 

The  Secretary  demurred  on  the  grounds,  among 
others,  that  the  suit  was  one  against  the  United  States 
and  that  the  court  was  without  jurisdiction  (1)  to 
restrain  the  defendant  from  causing  criminal  pro¬ 
ceedings  to  be  instituted  against  the  complainant, 
(2)  to  declare  null  and  void  harbor  lines  affecting 
property  outside  the  District  of  Columbia,  or  (3)  to 
declare  or  define  such  harbor  lines. 
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Although  the  court  held  for  the  defendant  on  the 
merits,  it  expressly  overruled  all  such  contentions, 
stating  (pp.  619-620)  : 

“The  exemption  of  the  United  States  from  suit 
does  not  protect  its  officers  from  personal  liabil¬ 
ity  to  persons  whose  rights  of  property  they  have 
wrongfully  invaded.  [Citations  omitted]  And 
in  case  of  an  injury  threatened  by  his  illegal  ac¬ 
tion,  the  officer  cannot  claim  immunity  from  in¬ 
junction  process.  The  principle  has  frequently 
been  applied  with  respect  to  state  officers  seek¬ 
ing  to  enforce  unconstitutional  enactments.  [Ci¬ 
tations  omitted]  And  it  is  equally  applicable  to 
a  Federal  officer  acting  in  excess  of  his  authority 
or  under  an  authority  not  validly  conferred. 

“The  complainant  did  not  ask  the  court  to 
interfere  with  the  official  discretion  of  the  Sec¬ 
retary  of  War,  but  challenged  his  authority  to 
do  the  things  of  which  complaint  was  made.  The 
suit  rests  upon  the  charge  of  abuse  of  power,  and 
its  merits  must  be  determined  accordingly ;  it  is 
not  a  suit  against  the  United  States  ."  [Italics 
ours.] 

And  (at  pp.  621-622)  : 

“Where  the  officer  is  proceeding  under  an  un¬ 
constitutional  act,  its  invalidity  suffices  to  show 
that  he  is  without  authority,  and  it  is  this  absence 
of  lawful  power  and  his  abuse  of  authority  in 
imposing  or  enforcing  in  the  name  of  the  State 
unwarrantable  exactions  or  restrictions,  to  the 
irreparable  loss  of  the  complainant,  which  is  the 
basis  of  the  decree.  Ex  parte  Young,  209  U.  S. 
p.  159.  And  a  similar  injury  may  be  inflicted, 
and  there  may  exist  ground  for  equitable  relief, 
when  an  officer,  insisting  that  he  has  the  warrant 
of  the  statute,  is  transcending  its  bounds ,  and  thus 
unlawfully  assuming  to  exercise  the  power  of 
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government  against  the  individual  owner,  is 
guilty  of  an  invasion  of  private  property. 

“By  §  12  of  the  act  of  March  3,  1899,  it  was 
provided  that  every  person  and  every  corporation 
which  should  violate  any  provision  of  §  11,  re¬ 
lating  to  the  observance  of  harbor  lines,  or  any 
rule  or  regulation  made  by  the  Secretary  of  War 
in  pursuance  of  that  section,  should  be  guilty  of 
a  misdemeanor  and  punished  by  fine  or  impris¬ 
onment.  By  §  17  it  was  made  the  duty  of  dis¬ 
trict  attorneys  of  the  United  States  to  prosecute 
all  offenders  whenever  requested  by  the  Secre¬ 
tary  of  War.  If  the  complainant’s  rights,  as 
against  the  defendant,  were  as  claimed,  it  was 
entitled  to  adequate  protection.  *  *  *”  [Italics 
ours.] 

And  (at  pp.  )  : 

“*  *  *  the  question  *  *  *  remain [s]  whether 
the  defendant,  in  imposing  restrictions  upon  the 
use  of  the  property,  was  acting  by  virtue  of  au¬ 
thority  validly  conferred  by  a  general  act  of 
Congress.  *  *  *  The  defendant  is  within  the  Dis¬ 
trict,  amenable  to  the  process  of  the  court.  There 
is  no  ground  upon  which  it  may  be  denied  juris¬ 
diction  to  decide  whether  he  should  be  restrained 
from  continuing  his  opposition  to  the  complain¬ 
ant’s  plan  of  improvement.  Rather  should  it  be 
said  that  the  case  falls  within  the  general  rule 
sustaining  the  jurisdiction  of  a  court  of  equity 
which  has  control  of  the  person  of  the  defendant 
and  may  compel  obedience  to  its  decree 
[Italics  ours.] 

In  the  light  of  the  foregoing  decisions,  the  other 
arguments  on  the  basis  of  which  appellees  have  here¬ 
tofore  suggested  that  the  Determination  is  not  sub¬ 
ject  to  judicial  review,  to-wit: — that  “the  relief  re- 
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quested  calls  for  the  exercise  of  administrative  power 
and  not  judicial  power”  and  that  unless  the  Court  is 
prepared  itself  to  find  prevailing  minimum  wages, 
it  must  refuse  jurisdiction, — are  likewise  palpably 
untenable.  (See  also  cases  cited  infra,  Point  IX.) 

Appellants  are,  of  course,  no  more  requesting  that 
the  Court  determine  the  prevailing  minimum  wages 
in  the  localities  in  which  appellants’  plants  are  lo¬ 
cated,  than  was  the  plaintiff  in  Philadelphia  Com - 
pany  v.  Stimson,  supra,  seeking  an  establishment  by 
the  Court  of  harbor  lines  or  than  is  the  plaintiff  in 
the  ordinary  rate  case  seeking  a  determination  by  the 
court  of  the  reasonable  rates  which  he  must  charge. 
What  is  sought  herein  is  an  injunction  against  any 
further  invasion  of  appellants’  rights  through  en¬ 
forcement  of  the  illegal  Determination. 

That  the  granting  of  such  relief  “is  essential  to 
the  protection  of  the  rights  asserted”  by  appellants, 
and  that  they  are  entitled  to  such  relief  against  each 
of  the  appellees,  under  all  established  principles  of 
equity  jurisdiction,  is  apparent  from  a  mere  reading 
of  the  Statement  herein.  (See  also  pp.  104-109  and 
Point  XIII,  infra.) 
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Point  IX— Since  the  Determination  is  Clearly  Er¬ 
roneous  as  Matter  of  Law  and  the  Result  of 
Action  of  the  Acting  Secretary  Which  was  ( 1 ) 
Beyond  His  Statutory  Authority,  (2)  Arbi¬ 
trary  and  Capricious  and  (3)  Taken  After  an 
Unfair  Hearing,  the  Appellants  are  Entitled 
to  Relief. 

Where,  as  here,  the  action  of  an  administrative 
officer  is  outside  of  his  statutory  authority,  is  errone¬ 
ous  as  matter  of  law,  is  arbitrary  and  capricious,  or 
was  taken  after  an  unfair  hearing,  the  courts  will  in¬ 
tervene  and  grant  appropriate  relief. 

In  Waite  v.  Macy,  246  U.  S.  606  (1919),  the  court 
enjoined  the  Tea  Board  from  attempting  to  enforce 
a  regulation  of  the  Secretary  of  the  Treasury  pro¬ 
hibiting  the  importation  of  tea  containing  any  color¬ 
ing  matter.  The  statute  under  which  the  Secretary 
purported  to  act  prohibited  the  importation  of  tea 
which  was  “inferior  in  purity,  quality  and  fitness  for 
consumption”  to  certain  specified  standards  which 
contemplated  only  that  the  tea  should  be  tested  “ac¬ 
cording  to  the  usages  and  customs  of  the  tea  trade,” 
and  empowered  the  Secretary  of  the  Treasury  to  en¬ 
force  the  statute  by  regulations.  The  Court  held 
that  the  regulation  in  question  was  beyond  the  Sec¬ 
retary’s  power  under  the  statute  and  granted  the  in¬ 
junction.  The  Court  said,  in  part  (at  pp.  608-609)  : 

“*  *  *  The  Government  says  that  the  bill  is  an 
attempt  to  control  a  board  in  the  performance 
of  its  statutory  duty  and  to  substitute  the  judg¬ 
ment  of  a  court  for  that  of  the  board. 

“No  doubt  it  is  true  that  this  Court  cannot 
displace  the  judgment  of  the  board  in  any  mat¬ 
ter  within  its  jurisdiction,  but  it  is  equally  true 
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that  the  board  cannot  enlarge  the  powers  given 
to  it  by  statute  and  cover  a  usurpation  by  call¬ 
ing  it  a  decision  on  purity,  quality  or  fitness  for 
consumption.  *  *  *”  [Italics  ours.] 

and  (at  p.  610) :  J 

“The  Secretary  and  the  board  must  keep 
within  the  statute,  Merritt  v.  Welsh,  104  U.  S. 

694,  which  goes  to  their  jurisdiction,  see  Inter¬ 
state  Commerce  Commission  v.  Northern  Pacific 
Ry.  Co.,  216  U.  S.  538,  544,  and  we  see  no  rea¬ 
son  why  the  restriction  should  not  be  enforced 
by  injunction,  as  it  was,  for  instance,  in  Bacon 
v.  Rutland  R.  R.  Co.,  232  U.  S.  134.  Philadel¬ 
phia  Co.  v.  Stimson,  223  U.  S.  605,  620.  Santa 
Fe  Pacific  R.  R.  Co.  v.  Lane,  244  U.  S.  492. 

We  are  satisfied  that  no  other  remedy,  if  there 
is  any  other,  will  secure  the  plaintiffs'  rights .” 
[Italics  ours.] 

In  American  School  of  Magnetic  Healing  v.  Mc- 
Annulty,  187  U.  S.  94  (1902),  the  plaintiff  was 
granted  an  injunction  enjoining  a  local  postmaster 
from  giving  effect  to  an  order  of  the  Postmaster  Gen¬ 
eral  whereby  such  postmaster  was  directed  to  mark 
letters  addressed  to  the  plaintiff  “fraudulent”,  to  re¬ 
turn  such  letters  to  the  senders  and  to  refuse  to  honor 
money  orders  drawn  in  the  plaintiff’s  favor.  The 
statute  authorized  such  action  “upon  evidence  satis¬ 
factory”  to  the  Postmaster  General  that  any  person 
was  engaged  in  conducting  a  scheme  for  obtaining 
money  through  the  mails  by  means  of  fraudulent 
pretenses.  The  defendant  demurred  to  the  com¬ 
plaint  and  the  demurrer  was  overruled  and  the  de¬ 
cision  of  the  District  Court  was  affirmed  by  the 
United  States  Supreme  Court. 
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The  Court  held  that,  on  the  facts  stated  in  the  com¬ 
plaint  and  admitted  by  the  demurrer,  the  Postmaster 
General  had  acted  under  a  mistake  of  law  and,  his 
order  not  being  within  his  statutory  authority,  its 
enforcement  would  be  enjoined. 

The  Court  said  (p.  107)  : 

“Conceding,  for  the  purpose  of  this  case,  that 
Congress  has  full  and  absolute  jurisdiction  over 
the  mails,  and  that  it  may  provide  who  may  and 
who  may  not  use  them,  *  *  *  the  question  still 
remains  as  to  the  power  of  the  court  to  grant 
relief  where  the  Postmaster  General  has  as¬ 
sumed  and  exercised  jurisdiction  in  a  case  not 
covered  by  the  statutes,  and  where  he  has  ord¬ 
ered  the  detention  of  mail  matter,  when  the  sta¬ 
tutes  have  not  granted  him  power  so  to  order. 


and  (at  p.  108)  : 

“That  the  conduct  of  the  Post  Office  is  a  part 
of  the  administrative  department  of  the  govern¬ 
ment  is  entirely  true,  but  that  does  not  necessar¬ 
ily  and  always  oust  the  courts  of  jurisdiction  to 
grant  relief  to  a  party  aggrieved  by  any  action 
by  the  head  or  one  of  the  subordinate  officials 
of  that  department  which  is  unauthorized  by  the 
statute  under  which  he  assumes  to  act.  The  acts 
of  all  its  officers  must  be  justified  by  some  law , 
and  in  case  an  official  violates  the  law  to  the 
injury  of  an  individual  the  courts  generally  have 
jurisdiction  to  grant  relief  ”  [Italics  ours.] 

and  (at  pp.  109-112) : 

“Here  it  is  contended  that  the  Postmaster 
General  has,  in  a  case  not  covered  by  the  acts  of 
Congress,  excluded  from  the  mails  letters  ad¬ 
dressed  to  the  complainants.  His  right  to  ex- 
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elude  letters,  or  to  refuse  to  permit  their  deliv¬ 
ery  to  persons  addressed,  must  depend  upon 
some  law  of  Congress,  and  if  no  such  law  exists, 
then  he  cannot  exclude  or  refuse  to  deliver  them. 
*  *  *  If  tfie  evidence  before  the  Postmaster  Gen¬ 
eral,  in  any  view  of  the  facts,  failed  to  show  a 
violation  of  any  Federal  law,  the  determination 
of  that  official  that  such  violation  existed  would 
not  be  the  determination  of  a  question  of  fact, 
but  a  pure  mistake  of  law  on  his  part,  because 
the  facts  being  conceded,  whether  they 
amounted  to  a  violation  of  the  statutes,  would 
be  a  legal  question  and  not  a  question  of  fact. 
Being  a  question  of  law  simply,  and  the  case 
stated  in  the  bill  being  outside  of  the  statutes,, 
the  result  is  that  the  Postmaster  General  has  or¬ 
dered  the  retention  of  letters  directed  to  com¬ 
plainants  in  a  case  not  authorized  by  those  sta¬ 
tutes.  *  *  * 

“The  facts,  which  are  here  admitted  of  rec¬ 
ord,  show  that  the  case  is  not  one  which  by  any 
construction  of  those  facts  is  covered  or  pro¬ 
vided  for  by  the  statutes  under  which  the  Post¬ 
master  General  has  assumed  to  act,  and  his  de¬ 
termination  that  those  admitted  facts  do  au¬ 
thorize  his  action  is  a  clear  mistake  of  law  as 
applied  to  the  admitted  facts,  and  the  courts, 
therefore,  must  have  power  in  a  proper  pro¬ 
ceeding  to  grant  relief.  Otherwise,  the  individ¬ 
ual  is  left  to  the  absolutely  uncontrolled  and  ar¬ 
bitrary  action  of  a  public  and  administrative  of¬ 
ficer,  whose  action  is  unauthorized  by  any  law 
and  is  in  violation  of  the  rights  of  the  individual. 

“The  Postmaster  General’s  order,  being  the  re¬ 
sult  of  a  mistaken  view  of  the  law,  could  not 
operate  as  a  defense  to  this  action  on  the  part 
of  the  defendant,  *  *  *.  Although  the  Post¬ 
master  General  had  jurisdiction  over  the  subject- 
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matter  (assuming  the  validity  of  the  acts),  and 
therefore  it  was  his  duty,  upon  complaint  being 
made,  to  decide  the  question  of  law  whether  the 
case  stated  was  within  the  statute,  yet  such  de¬ 
cision,  being  a  legal  error,  does  not  bind  the 
courts  ."  [Italics  ours.] 

In  Gegiow  v.  Uhl,  239  U.  S.  3  (1915),  petitioners 
sought  a  writ  of  habeas  corpus  for  the  release  of  im¬ 
migrants  held  under  a  deportation  order  issued  by 
the  Acting  Commissioner  of  Immigration.  The  Com¬ 
missioner  had  purported  to  issue  the  order  under  a 
statute  providing  for  the  exclusion  of  a  person 
“likely  to  become  a  public  charge”.  The  conclusion 
that  the  petitioners  were  likely  to  become  public 
charges  was  based  upon  a  finding  that  they  were 
bound  for  Portland,  Oregon,  where  bad  industrial 
conditions  had  been  reported. 

The  Court  granted  habeas  corpus  on  the  ground 
that  the  reasons  assigned  for  the  issuance  of  the  de¬ 
portation  order  were  insufficient  and  showed  that  it 
was  issued  under  a  clear  mistake  of  law  and  in  excess 
of  the  power  conferred  by  the  statute.  The  Court 
said,  in  part  (at  p.  9)  : 

“The  courts  are  not  forbidden  by  the  statute 
to  consider  whether  the  reasons,  when  they 
are  given,  agree  with  the  requirements  of  the  act. 
The  statute  by  enumerating  the  conditions  upon 
•which  the  allowance  to  land  may  be  denied,  pro¬ 
hibits  the  denial  in  other  cases.  And  when  the 
record  shows  that  a  commissioner  of  immigra¬ 
tion  is  exceeding  his  power,  the  alien  may  de¬ 
mand  his  release  upon  habeas  corpus.  The  con¬ 
clusiveness  of  the  decisions  of  immigration  of¬ 
ficers  under  §  25  is  conclusiveness  upon  matters 
of  fact.  This  was  implied  in  Nishimura  Ekiu 
v.  United  States,  142  U.  S.  651,  relied  on  by  the 
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Government.  As  was  said  in  Gonzales  v.  Wil¬ 
liams,  192  U.  S.  1,  15,  ‘as  Gonzales  did  not  come 
within  the  act  of  1891,  the  Commissioner  had  no 
jurisdiction  to  detain  and  deport  her  by  decid¬ 
ing  the  mere  question  of  law  to  the  contrary.’ 
Such  a  case  stands  no  better  than  a  decision 
without  a  fair  hearing  which  has  been  held  to 
be  bad.  *  *  *”  [Italics  ours.]  ‘ 

As  appears  from  the  Statement,  the  Court  below 
did  not  write  an  opinion  setting  forth  the  reasons  for 
his  action  in  dismissing  the  Complaint,  nor  did  he 
state  conclusions  of  law.  However,  when  announc¬ 
ing  his  decision  from  the  bench,  he  assigned  the  fol¬ 
lowing  reasons,  in  substance,  for  his  action : 

( 1 )  The  construction  by  the  Acting  Secre¬ 
tary  in  the  Determination  of  the  term  “locality”, 
as  employed  in  the  Act,  was  not  so  clearly  er¬ 
roneous  as  to  justify  the  intervention  of  a  court. 


1  For  other  authorities  to  the  effect  that  the  courts  will  disregard  action 
by  an  administrative  body  or  officer  not  authorized  by  statute,  or  which  is 
based  on  an  error  of  law,  see  Ann  Arbor  R.  Co.  v.  United  States,  281 
U.  S.  6S8  (1929)  ;  United  States  v.  State  of  Idaho,  298  U.  S.  105  (1936) ; 
Merritt  v.  Welsh,  104  U.  S.  694  (1882)  ;  Iselin  v.  United  States,  270  U.  S. 
245  (1926);  Chic.,  M.  01  St.  P.  Ry.  Co.  v.  McCaull-Dinsmore  Co.,  253 
U.  S.  97,  99  (1920);  Brooklyn  Daily  Eagle  v.  Voorhies,  181  Fed.  579 
(U.  S.  D.  C-,  E.  D.  N.  Y.,  1910)  ;  Wisconsin  Cent.  R.  R.  v.  Forsythe,  159 
U.  S.  46  (1895);  Daniels  v.  Wagner,  237  U.  S.  S47  (1915);  Iekes  v. 
Virginia-Colorado  Development  Corporation,  295  U.  S.  639  (1935); 
Santa  Fe  Pac.  R.  R.  v.  Lane,  244  U.  S.  492  (1917)  ;  Morrill  v.  Jones,  106 
U.  S.  466  (1882);  United  States  v.  George,  228  U.  S.  14,  21  (1913); 
Haskins  Bros.  IS  Co.  v.  Morgenthau,  85  F.  (2d)  677,  684  (Ct.  App.  D.  C., 
1936)  ;  and  Degge  v.  Hitchcock,  229  U.  S.  162,  171  (1913). 

For  authorities  to  the  effect  that  such  relief  will  be  granted  against 
arbitrary  or  capricious  action  by  such  a  body  or  officer,  see  the  cases  col¬ 
lected  at  pp.  77-79,  90-91,  supra,  and  Shields  v.  Utah  Idaho  Central  Rail¬ 
road  Co.,  59  Sup.  Ct.  160,  165  (1939)  ;  Degge  v.  Hitchcock,  229  U.  S.  162, 
171  (1913). 
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(2)  The  Determination  was  not  so  plainly 
arbitrary  and  capricious  as  to  justify  such  inter¬ 
vention. 

For  the  reasons  stated  in  Points  I  to  VI,  supra,  it 
is  respectfully  submitted  that  the  Court  below  erred 
in  concluding  that  the  above-mentioned  construc¬ 
tion  of  the  Act  was  not  clearly  erroneous  and  that 
the  Determination  was  not  plainly  arbitrary  and  ca¬ 
pricious. 

Regardless  of  that,  however,  in  erecting  as  a  test 
for  decision  the  criteria  as  to  whether  the  Secretary 
“clearly”  erred  as  matter  of  law  and  was  “plainly” 
arbitrary  and  capricious,  the  Court  failed  to  heed 
the  long  line  of  decisions  of  the  Supreme  Court  and 
the  other  Federal  courts  just  reviewed  and  cited. 

No  court,  so  far  as  we  have  been  able  to  ascertain, 
has  ever  suggested  that  administrative  action  may 
be  enjoined  only  if  “plainly  arbitrary  and  caprici¬ 
ous”. 

In  so  far  as  the  other  ground  of  its  decision  is  con¬ 
cerned,  it  is  respectfully  submitted  that  the  Court 
misapprehended  the  effect  of  such  decisions  as  Ness 
v.  Fisher,  223  U.  S.  683,  relied  on  by  appellees  below. 
In  that  case  the  plaintiff  sought  a  writ  of  mandamus 
to  compel  the  Secretary  of  the  Interior  to  accept  an 
application  to  purchase  certain  public  land  under 
the  Timber  and  Stone  Act.  The  Secretary  had  re¬ 
fused  to  accept  such  application  on  the  ground  that 
it  did  not  comply  with  the  statute.  The  particular 
statute  had  theretofore  been,  and  was  thereafter,  con¬ 
strued  by  the  Supreme  Court  “to  vest  in  the  Sec¬ 
retary  the  discretion  to  construe”  the  law  and  “make 
*  *  *  rulings”  thereon  ( Work  v.  Rives,  267  U.  S. 
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175,  183).  The  Secretary’s  construction  of  the 
statute  was  a  tenable  one,  supported  by  certain  de¬ 
cisions  of  the  courts,  although  not  the  only  possible 
one.  The  petition  for  a  writ  of  mandamus  was  dis¬ 
missed. 

Cases  such  as  Ness  v.  Fisher ,  supra ,3  are  distin¬ 
guishable  from  this  case  on  two  grounds:  First,  such 
cases  involved  petitions  for  writs  of  mandamus;  sec¬ 
ond,  in  such  cases  the  particular  statutes  under  con¬ 
sideration,  as  construed,  vested  the  administrative  of¬ 
ficers  with  jurisdiction  to  determine  questions  of  law 
within  prescribed  limits. 

( 1 )  The  function  of  the  writ  of  mandamus 4  is  to 
compel  the  performance  by  an  executive  officer,  act¬ 
ing  in  his  official  capacity,  of  an  official  duty.  The 
result  of  compelling  performance  of  such  duty  is  to 
confer  some  benefit  upon  the  petitioner,  or  the  class 
of  which  he  is  a  member. 

It  is  the  function  and  duty  of  executive  officers  to 
carry  out  the  laws.  If  in  the  performance  of  that 
function,  an  executive  officer  honestly  and  reasonably 
believes  that,  as  matter  of  law,  he  would  be  violating 
a  statute  which  he  is  sworn  to  carry  out,  by  taking 
particular  action,  a  wholesome  respect  for  a  coordi¬ 
nate  branch  of  the  Government  impels  the  courts  not 
to  force  him  to  take  such  action.  The  courts  thereby 

3  For  other  cases  to  like  effect,  see  Wilbur  v.  United  States  ex  rel. 
Kadric,  281  U.  S.  206;  McLennan  v.  Wilbur,  283  U.  S.  414;  Calf  Leather 
Tanners’  Ass’n.  v.  J Morgenthau,  SO  F.  (2d)  536  (D.  C.  Ct.  App.  1935), 
cert.  den.  297  U.  S.  718. 

*  Where  a  mandatory  injunction  is  used  to  serve  the  same  purpose  as  a 
writ  of  mandamus,  viz.,  to  compel,  directly  or  indirectly,  the  performance 
by  an  executive  officer  of  an  official  duty, — the  issuance  thereof  is  “gov¬ 
erned  by  like  considerations”.  Miguel  v.  McCarl,  291  U.  S.  442,  452; 
Shanks  v.  Lane,  269  Fed.  206  (Ct.  App.  D.  C.,  1920)  ;  Ncno  Orleans  v. 
Paine,  147  U.  S.  261  (1893). 
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avoid  assumption  of  the  function  of  executing  the 
laws  of  the  land. 

Such  considerations  have  no  application,  however, 
in  a  case,  such  as  this,  where  the  grievance  is  that  an 
executive  officer,  by  misconstruing  a  statute  defining 
the  scope  of  his  authority,  has  acted  or  is  threatening 
to  act,  in  excess  of  his  jurisdiction,  to  the  irreparable 
injury  of  the  rights  of  the  plaintiff.  In  this  type  of 
case  the  executive  officer  is  sued  primarily  in  his  in¬ 
dividual  capacity  and,  as  a  defendant  accused  of  a 
wrong  to  private  rights,  can  justify  only  by  showing 
that  his  action  or  threatened  action  is  authorized  by 
law. 

We  have  found  no  case  in  which  the  exceptional 
doctrine5  of  the  Ness  case,  supra  (that  the  interpre¬ 
tation  of  a  statute  by  an  executive  officer  will  be  ac¬ 
cepted  by  the  courts  if  not  arbitrary  or  capricious), 
has  been  applied  except  in  conformity  with  the  prin¬ 
ciples  enunciated  above.  Certain  cases  which,  at 
first  sight,  might  seem  contrary  to  the  statement  just 
made,  upon  analysis,  are  shown  to  rest  upon  the  en¬ 
tirely  different  principle  that  the  courts  will  not  gen¬ 
erally  intervene  in  any  matter  while  it  is  before  an 
executive  officer  pending  the  exercise  of  his  official 
discretion.6 

On  the  other  hand,  the  cases  are  legion  in  which 
the  courts  have  enjoined, — and  on  close  questions, — 
administrative  or  executive  officers  from  acting  be- 


5  The  general  rule  is  stated  in  Chi.,  M-  &  St.  P.  Ry.  Co.  v.  McCaull- 
Dinsmore  Co.,  25 3  U.  S.  97,  99  (1920)  as  follows:  “But  the  question  is  of 
the  meaning  of  a  statute  and  upon  that,  of  course,  the  courts  must  decide 
for  themselves.” 

*  Gaines  v.  Thompson,  7  Wall.  347  (1869)  ;  Sens;  Orleans  v.  Paine,  147 
U.  S.  261  (1893). 
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yond  the  authority  conferred  by  statute.7  Moreover, 
in  none  of  such  cases  is  the  inquiry  framed  along  lines 
of  whether  the  construction  of  the  statute  by  the  exec¬ 
utive  or  administrative  officer  is  a  reasonable  one.  To 
refer  to  but  a  few  cases,  already  digested  or  cited 
herein,  supra’. 

The  contention  made  by  appellees  herein  appears 
to  have  been  expressly  rejected  by  Mr.  Justice 
Holmes  in  Waite  v.  Macy,  supra ,  p.  104,  and  Gegiow 
v.  Uhl,  supra,  p.  108.  Mr.  Justice  Stone,  in  Lloyd 
Sabaudo  Societa  Anonima  Per  Azioni  v.  Elting, 
supra ,  p.  77,  citing  the  Gegiow  case,  pointed  out  that 
it  was  the  court’s  province  to  determine  whether  an 
executive  officer’s  action  was  “within  his  statutory  au¬ 
thority”,  and  did  not  inquire  whether  it  was  either  a 
little  beyond  his  statutory  authority  or  arbitrarily  and 
capriciously  so. 

In  Ann  Arbor  R.  Co.  v.  United  States,  supra ,  p. 
58,  the  Court  was  confronted  with  a  difficult  ques¬ 
tion  of  statutory  interpretation.  In  setting  aside  an 
order  of  the  Interstate  Commerce  Commission,  the 
Court  did  not  pause  in  its  analysis  to  consider  whether 
the  action  of  that  body  in  construing  the  statute  was 
reasonable. 

In  the  recent  decision  in  Utah  Fuel  Co.  v.  Natl. 
Bituminous  Coal  Commission,  supra ,  the  opinion  of 
this  Court  (No.  7247,  decided  December  5,  1938) 
intimated  that,  because  the  administrative  action  in 
question  was  preliminary  in  character ,  the  rule  that 
the  courts  will  not  intervene  in  a  matter  while  it  is 
before  an  executive  officer  or  administrative  body 
might  properly  be  applied  to  construction  of  the 


T  See,  e.g.,  cases  digested  at  pp.  10+-109,  and  cases  cited  in  Note  2,  p.  109- 


114 


statute  involved.  The  Supreme  Court,  however,  in 
reversing,  after  determining  that  the  order  involved 
was  judicially  review’able,  passed  immediately  to  the 
question  whether  such  order  wras  authorized  by 
statute. 

Any  other  rule  would  be  contrary  to  the  basic  prin¬ 
ciples  that  Congress  legislates,  the  executive  enforces 
and  the  courts  construe  and  that  this  is  a  Govern¬ 
ment  of  laws  and  not  of  men. 

(2)  Cases  such  as  Ness  v.  Fisher,  supra ,  are  also 
distinguishable  from  this  in  that,  as  previously 
pointed  out,  the  statutes  therein,  as  construed,  vested 
the  administrative  officers  with  jurisdiction  to  deter¬ 
mine  questions  of  law,  within  prescribed  limits.8  The 
Secretary  of  Labor  is  granted  no  such  power  under 
the  Public  Contracts  Act.  On  the  contrary,  the  only 
authority  vested  in  her  is  that  of  ascertaining  an  ex¬ 
isting  fact,  viz.,  the  prevailing  minimum  wage  paid 
in  a  particular  industry,  etc.,  in  particular  localities. 

This  appears  plainly  on  the  face  of  the  statute  and 
is  confirmed  by  the  legislative  history  of  the  Act  here¬ 
tofore  reviewed  (see  Point  III,  4).  As  stated  by  Rep¬ 
resentative  Healey,  the  co-author  of  the  Act  and  the 
person  in  charge  thereof  on  the  floor  of  the  House 
(80  Cong.  Rec.  10002)  : 

“*  *  *  As  I  view  it,  the  prevailing  wage  is  a 
fact  which  already  exists.  The  Secretary's  duty 
is  simply  to  inquire  and  ascertain  what  that  pre¬ 
vailing  wage  is."  [Italics  ours.] 

Indeed,  far  from  conferring  jurisdiction  upon  the 
Secretary  of  Labor  to  make  determinations  of  law 

*C/.  Red  Canyon  Sheep  Co.  v.  Ickes,  9S  Fed.  (2d)  308,  322  (D.  C.  Ct. 
App.,  1938). 
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which  shall  be  conclusive  unless  “clearly  erroneous”, 
the  Act  contains  the  unusual  provision  (Sec.  5)  that 
even  the  Secretary’s  findings  of  fact  shall  be  conclu¬ 
sive  in  court  only  if  “supported  by  the  preponderance 
of  the  evidence”. 
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Point  X — Appellants’  Right  to  Bid  and  Negotiate  for 
Government  Contracts  and  to  Conduct  Their 
Business  Relations  With  the  Government 
Free  from  Illegal  Interference  Has  Been  Un¬ 
lawfully  Invaded,  and  Is  Threatened  with 
Further  Unlawful  Invasion,  with  Attendant 
Irreparable  Injury,  by  the  Appellees,  and  This 
Court  Has  Jurisdiction  to  Grant  Appropriate 
Relief  to  Prevent  a  Violation  of  That  Right. 

The  primary  contention  of  counsel  for  appellees 
in  the  Court  below  was  that,  no  matter  how  grievous 
the  abuse  of  power  by  the  Acting  Secretary  and  no 
matter  how  great  the  resulting  damage  to  appellants 
in  the  conduct  of  their  businesses,  appellants  had  no 
standing  to  seek  redress  against  the  palpably  illegal 
Determination  of  the  Secretary  and  the  enforcement 
thereof. 

It  was  said  that  appellants  lacked  “not  merely  the 
right  to  bring  a  particular  form  of  action,  but  also 
any  legally  protected  right  entitled  to  any  relief 
whatever”. 

This  position  was  not  sustained  by  the  Court  be¬ 
low.  It  is  one  to  shock  the  conscience.  It  is  not 
only  shocking  to  the  conscience,  however.  It  is 
equally  devoid  of  reason  or  authority  to  support  it. 

1.  Apart  from  any  statute,  appellants  have  the  right 
to  be  free  from  illegal  interference  in  the 
legitimate  conduct  of  their  businesses,  includ¬ 
ing  the  sale  of  their  products  to  the  Govern¬ 
ment  and  the  negotiation  of  contracts  in  con¬ 
nection  therewith. 

The  right  to  bid  for  Government  contracts  is  only 
one  phase  of  the  right  of  every  person  to  conduct  a 
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legitimate  business, — pursue  a  legitimate  calling, — 
and  in  the  conduct  thereof  to  seek  to  sell  the  products 
or  services  of  that  business  free  from  unjustifiable 
interference,  restraint  and  coercion  by  others.  That 
right  is  a  property  right  which  the  law  has  sedul¬ 
ously  protected  for  centuries.® 

The  Government  has  been  a  customer  of  all  the  ap¬ 
pellants  save  one  and  is  now  a  party  to  contracts 
with  several.  The  unauthorized  action  of  the  ap¬ 
pellees,  who  are  third  parties  vis-a-vis  appellants  and 
the  Government,  raises  an  unlawful  barrier  between 
appellants  and  their  customer  and  unjustifiably  in¬ 
terferes  with  the  appellants’  right  to  negotiate  con¬ 
tracts  with  their  customer  subject  only  to  conditions 
imposed  by  it. 

Although  the  Government  (appellants’  customer), 
acting  through  powers  constitutionally  delegated  to 
Congress,  may,  like  any  other  customer,  impose  such 
conditions  as  it  sees  fit  upon  doing  business  with  it,10 
appellees  may  not,  any  more  than  any  other  third 
party,  interfere  with  or  obstruct  appellants  in  their 
efforts  to  do  business  with  their  customer. 

The  extent  to  which  the  law  protects  the  right  de¬ 
scribed  against  unjustifiable  interference  by  others  is 


'As  showing  the  antiquity  of  the  right  in  question  and  its  protection 
by  the  law,  reference  is  made  to  the  case  of  Tarleton  v.  McGavAey, 
Peake’s  M.P.  205,  170  Eng.  Rep.  153  (K.B.,  1793),  in  which  Lord  Kenyon 
held  that  the  plaintiffs  were  entitled  to  recover  from  the  defendant  dam¬ 
ages  incurred  by  the  plaintiffs  by  reason  of  the  fact  that  the  defendant 
had  fired  a  cannon  at  a  canoe  of  African  natives  who  were  coming  to 
trade  with  the  plaintiffs’  ship.  Lord  Kenyon  said,  in  part,  “by  the  im¬ 
proper  conduct  of  the  defendant  the  natives  were  prevented  from  trading 
with  the  plaintiffs.” 

"  Heim  v.  McCall.  239  U.  S.  175 ;  Ellis  v.  United  States.  206  U.  S.  2+6, 
and  Atkin  v.  Kansas,  191  U.  S.  207,  relied  on  below  by  appellees,  support 
only  this  proposition,  which  we  do  not,  of  course,  dispute. 
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illustrated  in  many  types  of  cases.  We  shall  refer 
here  to  only  a  few  of  such  cases  and  merely  for  the 
purpose  of  showing  the  existence  of  the  right. 

(a)  Illustrative  cases  involving  attempted  invasion 
by  competitors  of  the  right  asserted. 

As  illustrating  the  nature  of  the  right  and  the  ex¬ 
tent  to  which  it  will  be  protected,  we  refer  to  a  line 
of  cases  in  which  the  courts  have  granted  injunctions 
to  restrain  the  defendant  from  circulating  to  pur¬ 
chasers  or  prospective  purchasers  of  a  patented  ar¬ 
ticle  manufactured  by  the  plaintiff  a  statement  to 
the  effect  that  such  article  infringes  a  patent  held  by 
the  defendant  and  threatening  them  with  suits  for 
contributory  infringement  of  the  defendant’s  patent. 
A  leading  case  in  which  such  an  injunction  was 
granted  is  Emack  v.  Kane,  34  Fed.  46  (U.  S.  Cir.  Ct., 
N.D.  Ill.,  1888).  Other  cases  in  which  similar  re¬ 
lief  was  granted  arc  Price-Hollister  Co.  v.  Warford 
Corporation,  18  Fed.  (2d)  129  (U.S.  D.C.,  S.D. 
N.Y.,  1926),  and  Dehydro,  Inc.  v.  Tretolite  Co.,  53 
Fed.  (2d)  273  (U.S.  D.C.,  N.D.  Okla.,  1931). 

The  protection  granted  in  such  cases  is,  of  course, 
limited  to  situations  in  which  the  defendant  is  not 
acting  in  good  faith  in  the  legitimate  defense  of  his 
own  patent  rights  (see  Everybody's  Tool  &  Die 
Works,  Inc.  v.  Costa,  9  F.  Supp.  440  (U.S.  D.C. 
E.D.,  N.Y.,  1934).  This  is  because  the  law  has  al¬ 
ways  sought  to  foster  the  conduct  of  legitimate  busi¬ 
ness  and  the  legitimate  exploitation  of  property.  In 
other  words,  the  courts  have  permitted  defendants  to 
justify,  on  the  ground  of  action  in  good  faith  in  the 
legitimate  defense  of  their  business  interests  and 
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property,  actions  which,  if  taken  by  a  defendant 
without  such  justification,  would  constitute  an  unlaw¬ 
ful  invasion  of  the  rights  of  others  to  attempt  to  carry 
on  business  with  their  customers.11 

(b)  Illustrative  cases  involving  attempted  invasion 

by  private  non-competitors  of  the  right  asserted. 

Where  the  defendant  is  a  non-competitor,  he  may 
be  enjoined  for  invading  the  right  asserted,  although 
he  acts  in  perfect  good  faith.  American  Mercury 
Company,  Inc.  v.  Chase,  13  Fed.  (2d)  224  (U.S. 
D.C.  Mass.,  1926),  cited  with  approval  by  this  Court 
in  Red  Canyon  Sheep  Company  v.  Ickes,  98  Fed. 
(2d)  308,  317.  In  that  case  the  defendant,  as  Sec¬ 
retary  of  the  Watch  and  Ward  Society,  had  notified 
distributors  of  books  and  magazines  that  such  So¬ 
ciety  believed  that  an  issue  of  the  American  Mer¬ 
cury  violated  the  law  and  intimated  that  such  dis¬ 
tributors  would  be  prosecuted  if  they  sold  such  issue. 
The  court  denied  the  defendant’s  motion  to  dismiss 
the  complaint  and  granted  the  plaintiff’s  motion  for 
a  preliminary  injunction. 

Other  cases  in  which  relief  has  been  granted 
against  persons  not  competitors  of  the  plaintiff  are 
Graham  v.  St.  Charles  Street  Railway  Co.,  18  So. 
707  (La.,  1895),  in  which  the  proprietor  of  a  grocery 
store  recovered  damages  from  a  foreman  of  a  street 
railway  company  by  reason  of  the  fact  that  such 
foreman  had  dissuaded  employees  of  such  company 
from  trading  with  the  plaintiff,  and  Sparks  v.  Mc- 

11  This  is,  of  course,  the  basis  of  the  doctrine  that  one  has  no  right  to 
be  free  of  lawful  competition.  Alabama  Power  Co.  v.  Ickes,  302  U.  S. 
464;  Tennessee  Elec.  Power  Co.  v.  Tennessee  Valley  Authority,  59  Sup. 
Ct.  3  66. 
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Crary,  47  So.  332  (Ala.,  1908),  in  which  a  complaint 
was  sustained  which  alleged  in  substance  that  the  de¬ 
fendant  (apparently  a  police  officer,  but  not  alleged 
to  be  such)  had  entered  the  plaintiff’s  general  store 
and,  in  the  presence  of  many  customers,  had  forbid¬ 
den  the  plaintiff  and  his  clerks  to  sell  any  goods  and 
stated  that  he  would  take  down  the  names  of  anyone 
who  made  purchases  and  they  would  have  to  attend 
court. 

In  the  latter  case  the  court  said,  in  part  (47  So. 
334): 

“In  necessary  consequence,  an  unlawful  inva¬ 
sion  of  or  interference  with  the  pursuit  or  prog¬ 
ress  of  one’s  trade,  profession,  or  business  is  a 
wrong  for  which  an  action  lies.  Holt,  C.  J.,  in 
Keeble  v.  Hickeringill,  11  East,  574,  thus  states 
the  doctrine:  ‘He  that  hinders  another  in  his 
trade  or  livelihood  is  liable  to  an  action  for  so 
hindering  him’ — though  it  must  be  that  he  in¬ 
tended  the  broad  declaration  to  be  subject  to  the 
qualification  that  the  hindrance,  the  act  or  con¬ 
duct  so  resulting,  be  wrongful,  unlawful,  and 
this,  independent,  as  a  general  rule,  of  the  mo¬ 
tive  or  intent  with  which  the  hindrance  was  ac¬ 
complished.  *  *  *” 

(c)  Illustrative  decisions  involving  attempted  in¬ 
vasion  of  the  right  asserted  by  public  officers 
acting  beyond  the  scope  of  their  statutory 
authority. 

That  the  courts  will  not  hesitate  to  grant  relief 
against  acts  of  public  officials  outside  the  scope  of 
their  statutory  authority  which  interfere  with  busi¬ 
ness  relations  with  customers  is  shown  in  the  case  of 
Pratt  Food  Co.  v.  Bird,  112  N.W.  701  (Mich., 
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1907) .  In  that  case  the  plaintiff,  a  manufacturer  of 
prepared  foods  for  poultry  and  cattle,  sought  to  en¬ 
join  the  Dairy  and  Food  Commissioner  of  Michigan 
from  issuing  to  the  trade  a  circular  stating  that  the 
plaintiff’s  product  was  subject  to  the  provisions  of  a 
Michigan  statute  which  required  that  any  “concen¬ 
trated  commercial  feeding  stuff”  should  be  labeled  in 
a  specified  manner  and  accompanied  by  a  chemical 
analysis  of  the  product,  and  indicating  that  dealers 
purchasing  and  selling  the  plaintiff’s  product  would 
be  required  to  comply  with  such  statute  in  respect 
thereof. 

The  Michigan  Supreme  Court  affirmed  the  action 
of  the  lower  court  in  dismissing  the  bill  on  the 
ground  that  the  action  of  the  Dairy  and  Food  Com¬ 
missioner  was  within  his  authority  under  the  statute, 
after  first  holding  that  the  Court  had  jurisdiction  of 
the  action. 

The  Court  said,  in  part  (112  N.W.  at  703)  : 

«*  *  *  jf  the  act5  which  are  threatened  are  un¬ 
lawful,  it  cannot  be  doubted  that  placing  in  the 
hands  of  every  dealer  in  the  state  a  bulletin 
which  in  effect  threatens  them  with  prosecution 
in  case  they  make  use  of  these  products  in  the 
form  in  which  they  are  lawfully  sold  to  them, 
would  be  to  absolutely  exclude  complainant's 
business  from  the  state.  The  case  presented  is 
very  similar  in  this  aspect  to  that  of  American 
School  of  Magnetic  Healing  v.  M c Annuity ,  187 
U.  S.  94,  *  *  *” 12  [Italics  ours.] 

“To  the  same  effect,  see  State  v.  District  Court,  115  N.  W.  675  (N.  D. 

1908) ,  in  which  case  the  Supreme  Court  of  North  Dakota  vacated  a 
temporary  writ  of  prohibition  which  it  had  issued  directing  the  District 
Court  to  quash  an  injunction  issued  by  the  latter  enjoining  the  Commis¬ 
sioner  and  Chemist  under  the  North  Dakota  Pure  Food  Law  from  issuing 
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Although  Red  Canyon  Sheep  Company  v.  Ickes, 
supra,  did  not  specifically  involve  unlawful  inter¬ 
ference  with  business  relations  with  customers,  this 
Court  recognized  the  doctrine  laid  down  in  the  cases 
cited  above  and  held,  with  respect  to  a  closely  ana¬ 
logous  situation,  that  “the  right  to  carry  on  a  business 
without  illegal  interference”  by  an  administrative 
officer  “causing  irreparable  damage  is  the  subject  of 
equitable  protection  by  injunction”  (98  F.  (2d)  at 
p.  317). 

(d)  The  decisions  of  the  Supreme  Court  of  the 
United  States  have,  in  accordance  with  the 
uniform  current  of  authority,  given  protec¬ 
tion  to  the  right  asserted. 

The  United  States  Supreme  Court  has  frequently 
protected  the  right  of  a  private  person,  in  conduct¬ 
ing  a  legitimate  business  or  pursuing  a  legitimate 
calling,  to  negotiate  with  customers  and  prospective 
customers  for  goods  or  services  free  of  unauthorized 
interference. 

In  Pierce  v.  Society  of  Sisters,  268  U.  S.  510 
( 1925),  two  private  schools  sought  to  enjoin  the  Gov¬ 
ernor  and  other  officials  of  the  State  of  Oregon  from 
threatening  or  attempting  to  enforce  the  so-called 
Compulsory  Education  Act.  That  Act  (which  was 
to  become  effective  more  than  a  year  after  the  case 
was  decided  by  the  United  States  Supreme  Court) 
required  every  parent,  guardian  or  other  person  hav- 

circulars  or  bulletins  condemning  the  plaintiff’s  flour  as  adulterated  and 
from  seizing  such  flour  and  instituting  criminal  proceedings  3gainst  the 
plaintiff;  and  Crescent  Mfg.  Co.  v.  Mickle,  216  Fed.  246  (U.S.D.C.  Ore. 
1914),  in  which  case  the  Court  enjoined  the  Dairy  and  Food  Commissioner 
of  Oregon  from  issuing  a  ruling  barring  the  plaintiff’s  baking  powder 
from  that  State. 


123 


ing  control  or  custody  of  a  child  between  eight  and 
sixteen  years  to  send  him  to  a  public  school  for  the 
period  in  each  year  during  which  a  public  school 
should  be  held  in  the  district  where  the  child  resided 
and  failure  to  do  so  was  made  a  misdemeanor.  The 
plaintiffs  contended  that  the  statute  in  question  was 
unconstitutional  because  it  deprived  the  parents  of 
their  right  to  choose  schools  for  their  children  and 
by  reason  of  the  unlawful  interference  with  the  free 
choice  of  schools  by  “patrons,  present  and  prospec¬ 
tive,”  of  the  plaintiffs,  it  deprived  the  plaintiffs  of 
their  property  in  their  school  business. 

In  affirming  decrees  granting  preliminary  injunc¬ 
tions  against  the  enforcement  of  such  statute,  the 
United  States  Supreme  Court  said,  in  part  (at  pp. 
534-536) : 

“Under  the  doctrine  of  Meyer  v.  Nebraska, 
262  U.  S.  390,  we  think  it  entirely  plain  that  the 
Act  of  1922  unreasonably  interferes  with  the 
liberty  of  parents  and  guardians  to  direct  the 
upbringing  and  education  of  children  under 
their  control.  *  *  * 

“Appellees  are  corporations  and  therefore,  it 
is  said,  they  cannot  claim  for  themselves  the  lib¬ 
erty  which  the  Fourteenth  Amendment  guaran¬ 
tees.  Accepted  in  the  proper  sense,  this  is  true. 
Northwestern  Life  Ins.  Co.  v.  Riggs,  203  U.  S. 
243,  255;  Western  Turf  Association  v.  Green¬ 
berg,  204  U.  S.  359,  363.  But  they  have  busi¬ 
ness  and  property  for  which  they  claim  protec¬ 
tion.  These  are  threatened  with  destruction 
through  the  unwarranted  compulsion  which  ap¬ 
pellants  are  exercising  over  present  and  pros¬ 
pective  patrons  of  their  schools.  And  this  court 
has  gone  very  far  to  protect  against  loss  threat¬ 
ened  by  such  action.  Truax  v.  Raich,  239  U.  S. 
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33;  Truax  v.  Corrigan,  257  U.  S.  312;  Terrace 
v.  Thompson,  263  U.  S.  197. 

***** 

“Generally,  it  is  entirely  true,  as  urged  by 
counsel,  that  no  person  in  any  business  has  such 
an  interest  in  possible  customers  as  to  enable  him 
to  restrain  exercise  of  proper  power  of  the  State 
upon  the  ground  that  he  will  be  deprived  of  pa¬ 
tronage.  But  the  injunctions  here  sought  are  not 
against  the  exercise  of  any  proper  power.  Appel¬ 
lees  asked  protection  against  arbitrary,  unrea¬ 
sonable  and  unlawful  interference  with  their 
patrons  and  the  consequent  destruction  of  their 
business  and  property.  Their  interest  is  clear 
and  immediate,  within  the  rule  approved  in 
Truax  v.  Raich,  Truax  v.  Corrigan  and  Terrace 
v.  Thompson,  supra,  and  many  other  cases  where 
injunctions  have  issued  to  protect  business  enter¬ 
prises  against  interference  with  the  freedom  of 
patrons  or  customers.  Hitchman  Coal  £?  Coke 
Co.  v.  Mitchell ,  245  U.  S.  229;  Duplex  Printing 
Press  Co.  v.  Deering ,  254  U.  S.  443 ;  American 
Steel  Foundries  v.  Tri-City  Central  Trades 
Council ,  257  U.  S.  184;  Nebraska  District  v. 
McKelvie ,  262  U.  S.  404;  Truax  v.  Corrigan, 
supra ,  and  cases  there  cited. 

“The  suits  were  not  premature.  The  injury 
to  appellees  was  present  and  very  real,  not  a 
mere  possibility  in  the  remote  future.  If  no  re¬ 
lief  had  been  possible  prior  to  the  effective  date 
of  the  Act,  the  injury  would  have  become  irre¬ 
parable.  Prevention  of  impending  injury  by  un¬ 
lawful  action  is  a  well  recognized  function  of 
courts  of  equity.” 

See  also  Terrace  v.  Thompson,  263  U.  S.  197 
(1923),  and  Truax  v.  Raich ,  239  U.  S.  33  (1915), 
digested  infra. 
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The  cases  above  cited  might  be  supplemented  by 
many  others,  but  they  are  sufficient  to  show  the  ex¬ 
istence  of  the  right  which  the  appellants  are  seeking 
to  protect  against  the  unauthorized  and  illegal  action 
of  the  Secretary  of  Labor  and  the  other  appellees  who 
have  participated  or  are  proposing  to  participate  in 
the  carrying  out  of  the  Acting  Secretary’s  Determi¬ 
nation. 

Such  cases  make  it  perfectly  clear  that  the  appel¬ 
lants  have  property  rights  in  their  businesses  and  that 
they  are  entitled  to  injunctive  relief  against  the  un¬ 
lawful  interference  of  the  Secretary  of  Labor  and 
her  co-defendants  therewith  through  the  attempted 
imposition  of  unauthorized  restrictions  upon  the  right 
of  the  appellants  to  bid  for  contracts  with  Govern¬ 
ment  agencies. 

2.  The  statutes  relating  to  bidding  for  Government 
contracts  recognize  and  affirm  the  right  of 
prospective  bidders  to  be  free  from  unau¬ 
thorized  interference  and  restrictions  in  bid¬ 
ding  therefor. 

In  some  of  the  cases  cited  under  Point  IX  above 
in  which  the  courts  have  intervened  to  grant  relief 
against  the  attempt  of  an  administrative  officer  to  ex¬ 
ercise  power  beyond  the  scope  of  his  statutory  author¬ 
ity,  the  right  which  the  plaintiff  claimed  was  in 
essence  the  right  to  deal  with  his  customers  free  from 
the  unauthorized  interference  of  others.  In  such 
cases,  however,  the  courts  have  gone  further  and  held 
in  effect  that  the  statute  by  imposing  restrictions  on 
the  exercise  of  a  privilege  has  implicitly  recognized 
and  affirmed  the  right  of  the  person  exercising  such 
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privilege  to  do  so  free  of  any  restrictions  other  than 
those  imposed  or  authorized  by  the  statute. 

Thus,  in  the  case  of  American  School  of  Magnetic 
Healing  v.  McAnnulty ,  supra ,  it  was  not  contended 
that  the  plaintiff  had  a  right  to  use  the  postal  service 
of  which  he  could  not  be  deprived  by  Congress,  but 
it  was  held  that  Congress  having  specifically  defined 
the  conditions  in  which  the  Postmaster  General 
might  deprive  the  plaintiff  of  the  use  of  the  postal 
facilities,  the  plaintiff  was  entitled  to  injunctive  re¬ 
lief  in  order  to  prevent  the  Post  Office  Department 
from  depriving  it  of  the  right  to  use  such  facilities 
in  circumstances  in  which  the  Postmaster  General 
was  not  authorized  to  do  so  by  the  statute.  The  Court 
said  in  part  ( 187  U.  S.,  at  p.  Ill): 

“In  our  view  of  these  statutes,  the  complain¬ 
ants  had  the  legal  right,  under  the  general  acts 
of  Congress  relating  to  the  mails,  to  have  their 
letters  delivered  at  the  post  office  as  directed. 
They  had  violated  no  law  which  Congress  had 
passed  *  *  *.  They  allege,  and  it  is  not  difficult 
to  see  that  the  allegation  is  true,  that,  if  such 
action  [of  the  Postmaster]  be  persisted  in,  these 
complainants  will  be  entirely  cut  off  from  all 
mail  facilities,  and  their  business  will  necessarily 
be  greatly  injured,  if  not  wholly  destroyed,  such 
business  being,  so  far  as  the  laws  of  Congress  are 
concerned,  legitimate  and  lawful.  *  *  *” 

So  also  in  Waite  v.  Macy,  supra)  the  right  asserted 
by  the  plaintiff  was  the  right  to  import  tea  into  the 
United  States  free  from  unlawful  interference  by 
anyone.  It  was  not  contended  that  the  plaintiff  had  a 
right  to  import  tea  into  the  United  States  of  which  it 
could  not  be  deprived  by  Congress  or  the  lawful  acts 
of  administrative  authorities  acting  under  appropri- 
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ate  statutory  authority.  It  was  held  that,  Congress 
having  defined  the  conditions  under  which  tea  might 
be  excluded  from  the  United  States,  the  plaintiff  was 
entitled  to  appropriate  relief  against  a  regulation  of 
the  Secretary  of  the  Treasury  whereby  the  plain¬ 
tiff’s  tea  would  have  been  excluded  in  circumstances 
in  which  the  Secretary  of  the  Treasury  had  no  sta¬ 
tutory  authority  to  exclude  it. 

In  each  of  the  two  cases  above  referred  to  the 
statute  did  not  purport  to  confer  upon  the  plaintiffs 
or  upon  a  class  of  persons  of  which  the  plaintiffs  were 
a  part  any  particular  right  or  privilege.  In  the  Mc- 
Annulty  case  the  Court  expressly  assumed  (at  p.  107 
of  187  U.  S.)  “that  Congress  has  full  and  absolute 
jurisdiction  over  the  mails,  and  that  it  may  provide 
who  may  and  who  may  not  use  them”,  and  there  is 
nothing  in  the  opinion  in  Waite  v.  Macy  to  indicate 
that  the  jurisdiction  of  Congress  over  imports  is  any 
less  absolute. 

The  important  point  is  that  in  each  case  the  stat¬ 
utes  defined  the  conditions  on  which  the  administra¬ 
tive  officers  might  prohibit  the  plaintiffs  from  freely 
exercising  the  right  or  privilege  which  they  sought 
to  exercise  and  that  the  Court  held  that  the  plaintiffs 
were  entitled  to  appropriate  relief  against  the  attempt 
of  the  administrative  officers  to  prevent  them  from 
exercising  such  right  or  privilege  in  a  case  in  which 
the  statute  did  not  authorize  the  administrative  officer 
so  to  do. 

So  also  in  the  case  of  Gegioiv  v.  Uhl,  supra ,  it  was 
not  contended  that  the  petitioners  had  a  right  to  enter 
the  United  States  of  which  they  could  not  be  deprived 
by  Congress  or  lawfully  authorized  action  of  the 
administrative  authorities.  But  it  was  held  that, 
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Congress  having  defined  the  conditions  under  which 
immigrants  might  be  excluded  from  the  United 
States  by  the  Commissioner  of  Immigration,  the 
plaintiffs  were  entitled  to  appropriate  relief  against 
an  order  of  the  Commissioner  attempting  to  exclude 
them  from  the  United  States  in  circumstances  in 
which  the  Commissioner  was  not  authorized  by  Con¬ 
gress  to  do  so.  As  was  said  in  the  Gegioio  case : 

“The  statute  by  enumerating  the  conditions  upon 
which  the  allowance  to  land  [the  privilege]  may 
be  denied,  prohibits  the  denial  in  other  cases.” 

By  the  Public  Contracts  Act,  and  by  other  acts  not 
here  in  question  Congress  has  imposed  certain  condi¬ 
tions  on  the  right  to  bid  for  Government  contracts.  In 
doing  so  Congress  has  in  effect  excluded  the  imposi¬ 
tion  of  conditions  upon  the  exercise  of  that  right  other 
than  those  prescribed  by  such  acts. 

It  is  the  purpose  of  the  various  Federal  statutes 
relating  to  public  contracts  to  insure  full  and  free 
competition  for  Government  contracts.  If  it  be  con¬ 
tended  that  the  object  of  such  statutes  is  the  protec¬ 
tion  to  the  Government  which  will  result  from  such 
competition,  it  is  equally  true  that  such  protection 
cannot  be  obtained  unless  the  law  shall  also  give  ade¬ 
quate  protection  to  competitors  for  Government  busi¬ 
ness  against  illegal  interference  with  and  restraint 
upon  such  competition. 

Thus,  Section  3709  of  the  Revised  Statutes,  which 
(as  shown  above,  pp.  45-46)  has  been  interpreted  as 
requiring  (with  certain  exceptions)  that  public  con¬ 
tracts  shall  be  let  to  the  lowest  responsible  bidder, 
obviously  seeks  to  secure  full  and  free  competition 
in  the  letting  of  public  contracts.  The  purpose  of 
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that  statute  would  be  utterly  defeated  if  the  pros¬ 
pective  bidders  were  not  protected  in  the  exercise  of 
their  right  to  bid  for  Government  contracts  against 
arbitrary  and  illegal  interference  from  administra¬ 
tive  officers.  As  the  United  States  Supreme  Court 
points  out  in  United  States  v.  Purcell  Envelope  Com¬ 
pany ,  249  U.  S.  313,  318  (1919): 

“By  it  [Sec.  3709]  the  Government  is  given  the 
benefit  of  the  competition  of  the  market  and 
each  bidder  is  given  the  chance  for  a  bargain. 
It  is  a  provision,  therefore,  in  the  interest  of 
both  Government  and  bidder  necessarily  giving 
rights  to  both  and  placing  obligations  on  both.” 
[Italics  ours.] 

Congress  obviously  intended  that  every  person 
who  should  comply  with  the  conditions  and  quali¬ 
fications  laid  down  by  it  should  have  the  right  to  bid 
on  Government  contracts,  subject  only  to  such  condi¬ 
tions  and  qualifications  and  free  from  any  illegal  in¬ 
terference  or  obstructions  by  others.  The  Secretary 
of  Labor,  therefore,  cannot,  by  taking  unauthorized 
action  under  color  of  authority  of  the  Act,  deprive 
appellants  of  their  right  to  bid  on  public  contracts 
free  from  limitations  not  imposed  or  authorized  by 
Congress. 

The  attempt  of  the  Secretary  of  Labor,  or  of  any 
other  administrative  officer  of  the  Government,  to 
impose  any  such  unauthorized  and  illegal  restraint 
upon  the  right  of  the  plaintiffs  to  bid  for  Govern¬ 
ment  contracts,  is  as  proper  a  subject  for  the  inter¬ 
vention  of  this  Court  as  would  be  the  unlawful  at¬ 
tempt  of  any  private  individual  or  other  third  party 
to  interfere  with  or  obstruct  the  appellants  in  the  ex¬ 
ercise  of  their  rights  to  bid  for  such  contracts. 
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We  suppose  that  no  one  would  dispute  for  an  in¬ 
stant  that  appellants  would  be  entitled,  for  instance, 
to  enjoin  the  enforcement  of  a  statute  of  the  Com¬ 
monwealth  of  Pennsylvania  making  it  a  crime  for 
any  manufacturer  of  iron  and  steel  products  to  enter 
into  any  contract  with  an  agency  of  the  Federal  Gov¬ 
ernment  unless  such  manufacturer  stipulated  in  his 
bid,  and  unless  such  contract  provided,  that  he  would 
pay  prevailing  minimum  wages  of  $5  per  hour  (no 
more,  no  less)  to  employees  engaged  in  the  perform¬ 
ance  thereof.  But  any  such  decision  would  neces¬ 
sarily  recognize  that  appellants  had  the  right  to  bid 
on  Government  contracts  free  of  unlawful  interfer¬ 
ence  by  third  parties. 

3.  The  question  of  whether  a  contracting  officer  of 
the  Government  might  be  compelled  to  award 
a  particular  contract  to  a  particular  bidder  or 
restrained  from  awarding  it  to  another  bidder 
is  entirely  irrelevant  to  the  issues  in  this  case. 

The  fact  that  any  one  of  the  appellants  might  not 
have  the  right  (we  do  not  admit,  however,  that  in  a 
proper  case  it  would  not  have  such  a  right)13  to  com¬ 
pel  the  award  of  a  particular  contract  to  it,  if  it 
were  the  low  bidder  therefor,  is  entirely  immaterial 
and  constitutes  no  reason  for  denying  to  appellants 
the  protection  to  which  the  law  has  long  recognized 
that  they  are  entitled  against  unlawful  interference 

u  Under  local  laws  providing  for  the  award  of  public  contracts  to  the 
lowest  responsible  bidder,  there  is  authority  for  the  issuance  of  mandamus 
or  injunction  to  prevent  unauthorized  rejection  of  bids.  Arensmeyer- 
W  arnock-Zarnet  v.  Wray,  et  al.,  Board  of  Education,  194  N.  Y.  Supp. 
39S  (1922);  Boren  v.  Darke  County,  21  Oh.  St.  311  (1871);  Marshall 
Construction  Co.  v.  Bigelow,  29  Haw.  48  (1926)  ;  St.  Landry  Lumber  Co. 
v.  Mayor  and  Board  of  Aldermen,  155  La.  892,  99  So.  687  (1924). 
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with  their  right  to  bid  for  such  contracts,  subject  only 
to  such  conditions  and  limitations  as  Congress  has 
imposed  or  authorized. 

In  Truax  v.  Raich,  239  U.  S.  33  (1915)  suit  for 
an  injunction  was  brought  by  an  alien  employee 
against  a  State  Attorney  General  and  a  County  At¬ 
torney  to  restrain  them  from  enforcing  criminal  pro¬ 
visions  of  a  statute  against  the  employer.  The  sta¬ 
tute  made  the  employment  of  more  than  a  certain 
percentage  of  aliens  criminally  punishable  and  in  the 
particular  case  the  defendant  officers  would  have  en¬ 
forced  the  Act  and  so  would  have  compelled  the  dis¬ 
charge  of  the  plaintiff.  The  defendants  contended, 
among  other  things,  that  the  plaintiff  was  not  en¬ 
titled  to  sue  for  the  relief  asked,  because  (his  em¬ 
ployment  not  being  for  a  term)  he  had  no  enforce¬ 
able  right  to  compel  his  employer  to  continue  to  em¬ 
ploy  him. 

In  holding  that  the  statute  was  unconstitutional 
and  that  the  employee  had  an  interest  sufficient  to  in¬ 
voke  equity  jurisdiction  to  restrain  enforcement 
thereof  against  the  employer,  the  Court  said  (pp. 
37-38) : 

“It  is  also  settled  that  while  a  court  of  equity, 
generally  speaking,  has  ‘no  jurisdiction  over  the 
prosecution,  the  punishment  or  the  pardon  of 
crimes  or  misdemeanors’  ( In  re  Sawyer ,  124 
U.  S.  200,  210),  a  distinction  obtains,  and  equi¬ 
table  jurisdiction  exists  to  restrain  criminal  pros¬ 
ecutions  under  unconstitutional  enactments, 
when  the  prevention  of  such  prosecutions  is  es¬ 
sential  to  the  safe-guarding  of  rights  of  property, 
[citing  cases]  The  right  to  earn  a  livelihood  and 
to  continue  in  employment  unmolested  by  efforts 
to  enforce  void  enactments  should  similarly  be 
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entitled  to  protection  in  the  absence  of  adequate 
remedy  at  law.  It  is  said  that  the  bill  does  not 
show  an  employment  for  a  term,  and  that  under 
an  employment  at  will  the  complainant  could  be 
discharged  at  any  time  for  any  reason  or  for  no 
reason,  the  motive  of  the  employer  being  imma¬ 
terial.  The  conclusion,  however,  that  is  sought  to 
be  drawn  is  too  broad.  The  fact  that  the  employ¬ 
ment  is  at  the  'will  of  the  parties,  respectively , 
does  not  make  it  one  at  the  will  of  others.  The 
employe  has  manifest  interest  in  the  freedom  of 
the  employer  to  exercise  his  judgment  without 
illegal  interference  or  compulsion  and,  by  the 
weight  of  authority,  the  unjustified  interference 
of  third  persons  is  actionable  although  the  em¬ 
ployment  is  at  will,  (citing  cases)  It  is  further 
urged  that  the  complainant  cannot  sue  save  to 
redress  his  own  grievance  ( McCabe  v.  Atchison, 
Topeka  &  Santa  Fe  Ry .,  235  U.  S.  151,  162)  ; 
that  the  servant  cannot  complain  for  the  master, 
and  that  it  is  the  master  who  is  subject  to  prose¬ 
cution,  and  not  the  complainant.  But  the  act 
undertakes  to  operate  directly  upon  the  employ¬ 
ment  of  aliens,  and  if  enforced  would  compel 
the  employer  to  discharge  a  sufficient  number 
of  his  employes  to  bring  the  alien  quota  within 
the  prescribed  limit.  *  *  *”  [Italics  ours.] 

Similarly,  in  the  cases  discussed  and  cited  in  sub¬ 
division  ( 1 )  of  this  Point  the  plaintiffs  did  not  have 
any  legal  right  to  compel  their  prospective  patrons  to 
purchase  their  products  or  make  use  of  their  services. 
That  fact,  however,  did  not  deter  the  courts  from 
granting  appropriate  relief  against  the  unlawful  at¬ 
tempts  of  third  parties  to  prevent  such  prospective 
patrons  from  dealing  with  the  plaintiffs.  See  espe¬ 
cially  Pierce  v.  Society  of  Sisters,  supra;  The  Ameri¬ 
can  Mercury,  Inc.  v.  Chase,  supra. 
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In  the  light  of  those  cases  it  is  plain  that  the  rights 
of  the  appellants  to  be  free  in  bidding  for  Govern¬ 
ment  contracts  of  conditions  not  imposed  or  author¬ 
ized  by  Congress  do  not  depend  upon  the  availability 
of  a  legal  remedy  to  compel  the  award  of  a  particular 
contract  to  them. 

It  is  clear,  of  course,  that  a  contracting  officer  has 
a  certain  discretion  in  making  the  award  of  a  contract 
particularly  as  relates  to  the  responsibility  of  the 
bidders,  and  the  courts  will  not  generally  inquire  into 
the  exercise  of  that  discretion.  See  O'Brien  v.  Car¬ 
ney,  6  Fed.  Supp.  761  (D.C.  Mass.,  1934). 14  And,  j 
a  fortiori,  if  the  contract  is  to  be  awarded  on  the  ba¬ 
sis  of  “cheapness  and  efficiency”  the  courts  will  not 
interfere  with  the  judgment  of  the  contracting  officer 
( Cummins  v.  Burleson,  40  App.  D.  C.  500).  The 
courts  have  intervened,  however,  to  enjoin  adminis¬ 
trative  officers  from  imposing  unauthorized  pre- 
qualifications  upon  bidders  which  would  result  in 
preventing  them  from  submitting  a  bid.  J.  Wein¬ 
stein  Building  Corporation,  et  al.  v.  Scoville,  et  al., 

254  N.  Y.  Supp.  384  (Sup.  Ct.,  West.  Co.,  1931). 

Moreover,  whether  the  lowest  responsible  bidder 
on  a  Government  contract  has  the  right  to  have  such 
contract  awarded  to  him  depends  entirely  upon  the 
interpretation  of  R.  S.  3709.  The  right  here  as-  ! 
serted  is  of  different  character.  Though  recognized 


14  Of  course,  where  local  competitive  bidding  statutes  or  ordinances  are 
involved,  Federal  courts  will  follow  the  State  courts  in  refusing  to  com¬ 
pel  the  award  of  a  contract  to  the  lowest  bidder  where  the  administrative 
officer  has  already  determined  the  question  of  responsibility  and  where  the 
right  to  reject  any  and  all  bids  is  reserved.  Colorado  Paving  Co.  v. 
Murphy,  78  Fed.  28  (1897);  United  States  fVood  Preserving  Co.  v. 
Sundmaker,  186  Fed.  678  (1911). 
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and  affirmed  by  statute,  it  exists,  as  previously 
pointed  out,  entirely  independent  thereof. 

4.  The  case  primarily  relied  on  below  by  appellees 
is  plainly  distinguishable. 

The  case  of  IV.  Ames  &  Co.  v.  Henry  A.  W allace, 
et  al.,  in  the  Supreme  Court  of  the  District  of  Co¬ 
lumbia,  In  Equity  No.  57796  (affirmed  and  appeal 
dismissed  by  this  Court  on  the  ground  that  the  case 
had  become  moot,  81  Fed.  (2d)  414),  is  not  an  au¬ 
thority  against  the  right  of  the  plaintiffs  to  have  the 
relief  sought  in  this  action.  In  that  case  the  plain¬ 
tiff  sought  to  enjoin  the  Secretary  of  Agriculture,  the 
Secretary  of  the  Interior  and  Federal  Emergency 
Administrator  of  Public  Works  and  the  Chief  of  the 
Bureau  of  Public  Roads  of  the  Department  of  Agri¬ 
culture  from  putting  into  effect  the  provisions  of 
Executive  Order  6646,  promulgated  by  the  Presi¬ 
dent  on  March  14,  1934,  which  required  all  bidders 
on  contracts  for  work  or  supplies  for  any  agency  of 
the  United  States,  or  for  any  state,  municipal  cor¬ 
poration,  local  subdivision,  person  or  corporation 
whose  projects  were  to  be  carried  out  with  Federal 
funds,  to  accompany  their  bids  with  a  certificate  of 
compliance  with  the  applicable  code  of  fair  compe¬ 
tition  under  the  National  Industrial  Recovery  Act, 
or,  if  no  such  code  was  applicable,  then  with  the 
President’s  reemployment  agreement  under  such 
Act. 

The  bases  of  the  plaintiff’s  case  were  ( 1 )  an  at¬ 
tack  on  the  constitutionality  of  the  National  Indus¬ 
trial  Recovery  Act  and  of  such  Executive  Order,  and 
(2)  an  alleged  boycott  by  the  defendants. 


135 


The  Court,  in  granting  the  defendant’s  motion  to 
dismiss  the  complaint,  held  (a)  that  the  allegations 
of  the  complaint  were  not  sufficient  to  show  threat¬ 
ened  irreparable  damage  to  the  plaintiff  from  the 
enforcement  of  such  Executive  Order,  (b)  that  no 
boycott  had  been  shown,  and  (c)  that,  Congress  hav¬ 
ing  unlimited  power  to  prescribe  such  rules  and 
regulations  as  it  sees  fit  regarding  the  public  works 
of  the  United  States  and  work  for  which  its  funds 
are  to  be  expended,  the  constitutionality  of  the  Na¬ 
tional  Industrial  Recovery  Act  and  the  validity  of 
the  acts  of  the  President  thereunder  could  not  be 
tested  in  such  an  action. 

On  appeal,  this  Court  held  that  the  National  In¬ 
dustrial  Recovery  Act  having  been  held  unconstitu¬ 
tional  in  the  Schechter  case  (295  U.  S.  495)  and  Ex¬ 
ecutive  Order  6646  having  been  suspended,  the  case 
had  become  moot  (81  Fed.  (2d)  414,  at  415-416). 
Even  if  the  Ames  case  had  been  decided  on  the 
merits  by  this  Court,  however,  it  would  be  plainly 
distinguishable  from  the  instant  case. 

In  the  first  place,  the  Complaint  herein  sets  forth 
facts  sufficient  to  show  irreparable  damage  to  the 
appellants  if  the  Secretary  of  Labor  shall  be  per¬ 
mitted  to  put  the  Determination  into  effect  again. 
( See  Statement,  pp.  1 8-25 ;  Point  XIII,  1 ,  infra.)  In 
this  connection,  it  is,  of  course,  plain  that  any  sug¬ 
gestion  that  the  appellants  might  not  be  able  to  com¬ 
pel  the  award  of  contracts  on  which  they  were  the 
lowest  responsible  bidders  is  altogether  impertinent 
to  a  consideration  of  the  question  whether  interfer¬ 
ence  with  their  right  to  bid  injures  them  irreparably. 
They  and  this  Court  are  entitled  to  presume  that 
Government  contracting  officers  will  exercise  their 
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discretion  properly  and  award  to  appellants  contracts 
on  which  they  are  the  lowest  responsible  bidders. 

In  the  second  place,  appellants  herein  make  no 
claim  of  boycott. 

In  the  third  place,  appellants  do  not  in  this  action 
question  the  constitutionality  of  the  Public  Contracts 
Act  or  the  power  of  Congress  by  appropriate  legisla¬ 
tion  to  impose  any  restrictions  whatever  upon  the  bid¬ 
ding  for  or  awarding  of  contracts  for  Government 
work.  The  appellants  here  seek  relief  only  against 
the  irreparable  damage  to  their  businesses  which  will 
necessarily  result  from  action  of  the  Secretary  of  La¬ 
bor  and  the  other  defendants  which  is  entirely  unau¬ 
thorized  by  any  act  of  Congress. 

It  is  submitted,  therefore,  that  the  unauthorized 
action  of  the  Secretary  of  Labor  and  the  other  defend¬ 
ants  in  threatening  to  give  effect  to  the  Deter¬ 
mination  constitutes  an  unlawful  interference  with 
the  right  of  the  appellants  to  bid  for  Government 
contracts  and  that  the  appellants  are  entitled  to  in¬ 
junctive  relief  adequate  to  protect  them  against  the 
irreparable  injury  to  their  businesses  flowing  there¬ 
from. 
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Point  XI — This  is  Plainly  Not  a  Suit  Against  the 
United  States. 

This  proposition  is  clearly  established  by  the  de¬ 
cisions  of  the  Supreme  Court  in  PhiladelphUjSram- 
pany  v.  Stimson ,  223  Ur S.  605,  619-620  ^Waite  v. 
Macy ,  246  U.  S.  606 ^American  School^j&f  Magnetic 
Healing  v.  Me  Annuity,  187  U.  S.  94  ^Hane  v.Hfatts, 
234  U.  S.  525,  540;  and  Colorado  v.  Toll,  '268 U.  S. 
228. 
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PART  HI— APPELLANTS’  RIGHT  TO  OBTAIN 
THE  RELIEF  PRAYED  IN  THE  COM¬ 
PLAINT. 

Point  XII — The  Appellants  Have  Exhausted  Their 
Administrative  Remedies. 

1.  Steps  taken  by  appellants. 

The  appellants  participated  in  the  proceedings  con¬ 
ducted  in  the  Department  of  Labor  and  at  every  step 
urged  that  their  rights  be  observed  and  that  the 
Secretary  of  Labor  not  exceed  the  authority  con¬ 
ferred  on  her  by  the  Act. 

All  the  appellants  either  made  statements,  through 
representatives,  at  the  Hearing  on  July  25  and  26, 
1938,  before  the  Public  Contracts  Board,  or  filed 
with  the  Board  written  statements  and  data,  which 
were  incorporated  in  the  “evidence”  (R.  16).  The 
appellants  and  other  small  eastern  producers  of  iron 
and  steel  products  joined  in  filing  a  brief  with  the 
Board  on  August  22,  1938  (R.  16). 

The  appellants,  directly  and  through  their  attor¬ 
ney,  requested  copies  of  the  complete  Report  of  the 
Board,  and,  after  copies  of  such  Report  were  made 
available  and  it  became  apparent  that  the  members 
of  the  Board,  at  least,  had  proceeded  upon  a  palpably 
erroneous  interpretation  of  the  Act,  the  appellants 
and  other  small  producers  joined  in  requesting  that 
the  Hearing  be  reopened  for  the  submission  of  evi¬ 
dence  which,  under  such  erroneous  interpretation, 
was  material  and  relevant  (R.  20-21,  31). 

After  such  petition  had  been  denied  (R.  21),  the 
appellants  and  other  small  eastern  producers  filed 
with  the  Board  Exceptions  to  the  Report  and  a  brief 
in  support  thereof  (R.  21-22). 
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Counsel  for  the  appellants  appeared  at  the  hearing 
of  arguments  before  the  Secretary  on  December  20 
and  21,  1938,  and  argued  on  their  behalf  (R.  22). 

After  the  Determination  had  been  published,  the 
appellants  requested  that  the  effective  date  thereof 
be  postponed  for  sixty  days  (R.  24),  and,  after  such 
effective  date  had  been  postponed  for  less  than  that 
period  until  March  1,  1939  (R.  25),  renewed  such 
request  (R.  25). 

When  it  became  apparent  that  such  renewed  re¬ 
quest  would  be  denied  (R.  25), — and  only  then, — 
appellants  instituted  suit. 

2.  No  administrative  remedy  is  available  to  appel¬ 
lants. 

Neither  the  Act  nor  the  Regulations  thereunder 
(Appendix  A2)  afford  any  administrative  remedy  to 
the  appellants.  Counsel  for  the  appellees  have  con¬ 
tended  that  the  Complaint  should  be  dismissed  be¬ 
cause  the  appellants  have  not  applied  for  some  sort 
of  exemption  under  Section  6  of  the  Act.  They  do  not, 
however,  point  to  any  provision  in  Section  6  under 
which  the  appellants  might  apply. 

Section  6  of  the  Act  is  as  follows: 

“Sec.  6.  Upon  a  written  finding  by  the  head 
of  the  contracting  agency  or  department  that  the 
inclusion  in  the  proposal  or  contract  of  the  rep¬ 
resentations  or  stipulations  set  forth  in  section  1 
will  seriously  impair  the  conduct  of  Govern¬ 
ment  business,  the  Secretary  of  Labor  shall  make 
exceptions  in  specific  cases  or  otherwise  when 
justice  or  public  interest  will  be  served  thereby. 
Upon  the  joint  recommendation  of  the  contract¬ 
ing  agency  and  the  contractor,  the  Secretary  of 
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Labor  may  modify  the  terms  of  an  existing  con¬ 
tract  respecting  minimum  rates  of  pay  and  maxi¬ 
mum  hours  of  labor  as  he  may  find  necessary  and 
proper  in  the  public  interest  or  to  prevent  injus¬ 
tice  and  undue  hardship.  The  Secretary  of  Labor 
may  provide  reasonable  limitations  and  may 
make  rules  and  regulations  allowing  reasonable 
variations,  tolerances,  and  exemptions  to  and 
from  any  or  all  provisions  of  this  Act  respecting 
minimum  rates  of  pay  and  maximum  hours  of 
labor  or  the  extent  of  the  application  of  this  Act 
to  contractors,  as  hereinbefore  described.  When¬ 
ever  the  Secretary  of  Labor  shall  permit  an  in¬ 
crease  in  the  maximum  hours  of  labor  stipulated 
in  the  contract,  he  shall  set  a  rate  of  pay  for  any 
overtime,  which  rate  shall  be  not  less  than  one 
and  one-half  times  the  basic  hourly  rate  received 
by  any  employee  affected.” 

The  only  Regulations  dealing  with  requests  for 
exceptions  or  exemptions  under  the  Act  are  contained 
in  Article  601  thereof  and  are  as  follows: 

“ART.  601.  ( Requests  for  Exceptions  and 
Exemptions) . — Request  for  the  exception  or  ex¬ 
emption  of  a  contract  or  class  of  contracts  from 
the  inclusion  or  application  of  one  or  more  of 
those  stipulations  required  by  article  1  must  be 
made  by  the  head  of  a  contracting  agency  or  de¬ 
partment  and  shall  be  accompanied  with  a  find¬ 
ing  by  him  setting  forth  reasons  why  such  in¬ 
clusion  or  application  will  seriously  impair  the 
conduct  of  Government  business. 

“Request  for  the  exception  or  exemption  of  a 
stipulation  respecting  minimum  rates  of  pay 
and  maximum  hours  of  labor  contained  in  an 
existing  contract  must  be  made  jointly  by  the 
head  of  the  contracting  agency  and  the  contrac¬ 
tor  and  shall  be  accompanied  with  a  joint  find- 
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ing  by  them  setting  forth  reasons  why  such  ex¬ 
ception  or  exemption  is  desired. 

“All  requests  for  exceptions  or  exemptions 
shall  be  transmitted  through  the  Procurement 
Division  of  the  Treasury  for  submission  to  the 
Department  of  Labor  for  consideration  and  shall 
be  returned  through  the  Procurement  Division.” 

Under  the  first  sentence  of  Section  6  quoted  above 
(and  the  first  paragraph  of  Article  601  of  the  Regu¬ 
lations),  a  request  for  an  exemption  in  respect  of  a 
contract  or  class  of  contracts  is  to  be  made  by  the 
head  of  a  contracting  agency  or  department ,  and,  it 
is  clear,  could  be  granted  only  with  respect  to  the 
contract  or  class  of  contracts  and  as  to  all  bidders. 
This  plainly  offers  no  administrative  remedy  to  ap¬ 
pellants. 

Under  the  second  sentence  of  Section  6  quoted 
above  (and  the  second  paragraph  of  Article  601  of 
the  Regulations),  a  request  for  an  exemption  may  be 
made  only  after  a  contract  has  been  entered  into.  In 
other  words,  if  one  of  the  appellants  should  make  a 
contract  wherein  it  should  agree  to  comply  with  the 
Determination,  it  might  thereafter  be  excused  from 
such  compliance, — if  the  head  of  the  particular  con¬ 
tracting  agency  agreed  with  it  and  if  the  Secretary 
agreed  with  them  both.  It  is  at  once  apparent  that 
this  affords  no  administrative  remedy  to  appellants, 
since  they  may  not  be  compelled  to  estop  themselves 
from  contesting  the  Determination  in  order  to  apply 
for  an  exemption  for  a  particular  contract  which  may 
or  may  not  be  granted  to  them. 

In  suggesting  that  Section  6  affords  an  adminis¬ 
trative  remedy  to  the  appellants,  counsel  for  the  ap¬ 
pellees  may  have  had  in  mind  that  an  application 
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for  an  exemption  should  be  made  under  the  third 
sentence  of  that  section  on  the  ground  that  appel¬ 
lants  are  small  companies  suffering  undue  hardship 
from  the  Determination. 

It  is  equally  clear,  however,  that  the  third  sen¬ 
tence  of  Section  6  offers  no  administrative  remedy 
to  the  appellants.  That  sentence  states,  inter  alia , 
that  the  Secretary  of  Labor  may  provide  reasonable 
limitations  and  may  make  regulations  allowing  rea¬ 
sonable  exemptions  from  any  of  the  provisions  of 
the  Act  respecting  minimum  rates  of  pay. 

It  will  be  observed  that  the  Regulations  issued  by 
the  Secretary  under  the  Act  do  not  contain  any  pro¬ 
visions  under  which  the  appellants  could  have  ap¬ 
plied  for  any  exemptions  under  the  above  sentence. 
Furthermore,  the  Acting  Solicitor  of  Labor  in  an 
opinion  to  the  Administrator,  dated  August  10,  1938, 
stated  with  regard  to  such  provision  (Commerce 
Clearing  House  Labor  Law  Service,  p.  7409)  : 

“It  should  be  noted  that  Congress  expressly 
stipulated  that  variations,  tolerances  or  exemp¬ 
tions  under  the  Public  Contracts  Act  must  be 
‘reasonable’  (Section  6  of  the  Act).  This  re¬ 
quirement  would  subject  any  determination  of 
the  Secretary  to  judicial  review  and  the  court’s 
interpretation  of  what  is  reasonable.  To  my 
knowledge,  there  have  been  no  court  decisions 
upon  minimum  wage  determinations  involving 
differentials  based  on  the  size  of  companies.  Nor 
has  there  been  such  a  differential  under  any  of 
the  federal  wage  rate  orders,  any  of  the  state 
minimum  wage  decisions  or  any  of  the  N.R.A. 
code  rates.  In  view  of  these  circumstances,  as 
well  as  the  instructions  of  Congress  concerning 
the  wages  paid  in  a  locality,  1  do  not  believe 
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that  such  a  differential  would  be  held  reason¬ 
able.” 

It  is,  therefore,  perfectly  apparent  that  neither 
Section  6  nor  any  other  provision  of  the  Act  affords 
an  administrative  remedy  to  the  appellants,  and  that 
the  contention  of  the  appellees  that  the  Complaint 
should  be  dismissed  because  the  appellants  have  not 
applied  for  exemptions  under  Section  6  of  the  Act, 
is  baseless. 


Point  XIII — The  Appellants  are  Clearly  Entitled  to 
the  Injunctive  Relief  Prayed  in  the  Com¬ 
plaint. 

Every  requisite  to  the  exercise  of  equity  juris¬ 
diction,  which  “is  essential  to  the  protection  of  the 
rights  asserted”  x,  is  present  herein.  Consequently, 
it  is  manifest  not  only  that  the  Complaint  states  a 
valid  cause  of  action  for  the  injunctive  relief  prayed 
against  the  appellees,  and  each  of  them,  but  that  this 
Court,  in  remanding  this  case  to  the  District  Court, 
should  (a)  instruct  that  Court  to  enter  a  prelim¬ 
inary  injunction  as  prayed  in  the  Complaint  and 
should  continue  in  effect  the  present  injunction  pen¬ 
dente  life  until  the  District  Court  shall  have  entered 
a  preliminary  injunction  in  accordance  with  such 
mandate,  or  (b)  itself  enter  a  preliminary  injunction 
as  prayed  in  the  Complaint. 

1.  The  Complaint  clearly  shows  threatened  unlaw¬ 
ful  invasion  of  appellants9  rights  to  their  im¬ 
mediate  and  irreparable  injury. 

The  facts  set  forth  in  the  Complaint,  showing  the 
threatened  unlawful  invasion  of  appellants’  rights 
and  the  immediate  and  irreparable  injury  that  will 
result  therefrom  unless  the  injunctive  relief  prayed 
is  granted,  are  summarized  at  pages  15  to  25  of  the 
Statement.  We  will  not  consume  the  time  of  the 
Court  by  repeating  those  facts  in  this  argument.  As 
this  Court  well  knows,  from  its  consideration  of  the 
appellants’  motion  for  an  injunction  pendente  lite 


1 Shields  v.  Utah  Idaho  Central  Railroad  Co.,  59  Sup.  Ct  160,  164; 
Utah  Fuel  Company  v.  National  Bituminous  Coal  Commission,  59  Sup.  Ct. 
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in  Original  No.  3056,  appellants  will  suffer  injury 
of  the  gravest  character  if  the  unlawful  Determina¬ 
tion  is  permitted  to  become  effective. 

We  therefore  limit  ourselves  to  a  brief  discussion 
and  citation  of  authorities  in  respect  of  the  principal 
contention  advanced  by  appellees  in  this  connection. 

That  contention  is  substantially  this :  Appellants  do 
not  show  irreparable  injury  because  they  do  not  allege 
that,  if  permitted  to  bid  upon  the  proposed  contracts 
described  in  the  Complaint  free  of  the  unlawful  De¬ 
termination,  they  would  be  awarded  such  contracts. 

This  argument  is  really  a  restatement  in  another 
form  of  the  argument  that  appellants  have  no  stand¬ 
ing  to  sue.  Its  utter  lack  of  foundation  has,  therefore, 
already  been  shown  in  the  discussion  which  has  pre¬ 
ceded  (Point  X,  supra).  We  would  add  only  this: 

The  Complaint  shows  beyond  peradventure  of 
doubt  that  if  appellants  can  bid  for  such  contracts 
free  of  the  restrictions  imposed  by  the  unlawful  De¬ 
termination,  they  will,  in  the  normal  course  of  events, 
probably  be  the  lowest  bidders  on,  and  be  awarded, 
substantial  amounts  thereof.2  This  is  the  necessary 
inference  from  the  past  experience  of  appellants  in 
bidding  upon  and  obtaining  Government  contracts, 
which  have  been  substantial  in  amount  and  profit¬ 
able.* 


1  We  do  not  mean  to  imply  that  such  a  strong  showing  as  is  made  in 
the  Complaint  is  necessary,  but  only  to  point  out  that  such  a  showing 
is  made. 

*This  probability,  based  upon  past  experience,  is  confirmed  by  the 
proof  in  the  Record  that  one  of  the  appellants  would  have  been  the 
lowest  bidder  on  the  major  portion  (of  a  value  of  $350,000)  of  a  most 
important  Government  contract  let  prndentc  lite.  (See  Statement,  p.  23, 
supra.) 
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In  none  of  the  many  cases  cited  and  discussed  in 
Point  X,  supra,  has  any  such  extraordinary  prerequi¬ 
site  (impossible  of  fulfillment)  as  that  sought  to  be 
imposed  by  counsel  for  appellees,  been  required.  On 
the  contrary,  either  expressly  (as  in  Truax  v.  Raich, 
239  U.  S.  33,  supra,  p.  131,  and  Pierce  v.  Society  of 
Sisters,  268  U.  S.  510,  supra,  p.  122)  or  by  neces¬ 
sary  implication  (as  in  the  numerous  other  cases 
discussed  in  Point  X)  it  was  rejected.  This  was 
because  the  right  asserted  and  protected  was  the  right 
to  carry  on  business  and  negotiate  contracts  with 
customers  present  and  prospective,  free  from  unlaw¬ 
ful  interference. 

It  is  the  unlawful  interference  with  the  opportunity 
to  carry  on  business  that  constitutes  the  gravamen  of 
the  wrong.  It  must  necessarily  be  inferred,  on  the 
basis  of  human  experience,  that  if  that  wrong  is  com¬ 
mitted, — freedom  of  opportunity  unlawfully  inter¬ 
fered  with  or  destroyed, — damage  will  result.  Were 
this  not  the  case,  any  business  man  by  executive  ukase 
might  be  prohibited  from  carrying  on  a  business  in 
the  future  and  held  to  be  without  redress  because  he 
could  not  definitely  establish  that  he  would  make  con¬ 
tracts  in  the  future.  And,  of  course,  no  one  can  ever 
do  more  than  to  establish  the  probability  of  what  he 
will  be  able  to  do  in  the  future. 

2.  Appellants  have  no  other  plain  and  adequate 
remedy  and  the  exercise  of  equity  jurisdic¬ 
tion  is  essential  to  the  protection  of  the  rights 
asserted. 

That  this  is  so  is  demonstrated  by  the  briefest  con¬ 
sideration  of  the  other  conceivable  avenues  of  ap¬ 
proach  open  to  appellants  to  vindicate  their  rights. 
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It  is  undisputed  that  had  appellants  waited  until 
after  the  Determination  became  effective  before  seek¬ 
ing  to  protect  their  rights  and  had  bid  on  any  of  the 
contracts  described  in  the  Complaint,  upon  condition 
that  the  Determination  should  not  apply  to  the  per¬ 
formance  thereof,  they  would  not  have  been  awarded 
any  such  contract,  even  if  the  lowest  responsible  bid¬ 
ders.  If  they  had  followed  such  course  and  then 
sought  to  mandamus  the  award  of  such  contracts  or  to 
enjoin  the  award  thereof  to  others,  any  such  suit 
would  have  been  defended  on  the  basis  of  the  authori¬ 
ties  referred  to  at  p.  133,  supra,  dealing  with  such 
suits.  Appellees  themselves  contend  that  no  such  suit 
may  be  maintained. 

If,  on  the  other  hand,  appellants  had  submitted 
bids  upon  any  such  contracts  containing  stipulations 
for  compliance  with  the  Determination,  and  been 
awarded  the  same,  they  would  (as  pointed  out  in 
the  Statement,  p.  21)  be  in  danger  of  being  estopped 
to  secure  a  judicial  decision  as  to  the  invalidity  of 
the  Determination.  Gillioz  et  al.  v.  W ebb  et  al.,  No. 
8861  (C.  C.  A.  9th,  1938)  1  W.  &  H.  Rep.  Index 
p.  387;  Stover  v.  Winston  Bros.  Co.,  185  Wash.  416, 
55  P.  (2d)  821  (1936),  app.  dism.  299  U.  S.  508 
(1936).  This  is  of  particular  significance,  in  view 
of  the  heavy  penalties  provided  in  the  Act  (Sections 
2  and  3)  for  noncompliance  with  any  such  stipula¬ 
tion.  Such  penalties  include  “liquidated  damages” 
equal  to  the  difference  between  the  amount  of  mini¬ 
mum  wages  agreed  to  be  paid  in  any  contract  con¬ 
taining  such  a  stipulation  and  that  actually  paid, 
contract  cancellation  and  blacklisting  from  Govern¬ 
ment  business  for  three  years .  It  is  apparent  that 
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such  heavy  penalties,  particularly  under  the  circum¬ 
stances  stated,  would  present  such  hazards  as  to  deter 
appellants  from  failing  to  comply  with  the  unlawful 
Determination  in  order  to  test  its  validity.  Such  a 
dilemma  in  and  of  itself  constitutes  a  well-recognized 
basis  for  resort  to  equity.  Terrace  v.  Thompson,  263 
U.  S.  197,  215-216.  Regardless  of  such  dilemma, 
however,  it  is  indisputable  that  appellants  would 
have  no  plain  and  adequate  legal  remedy  under  the 
circumstances  presented. 

3.  The  appellants  are  entitled  to  injunctive  relief 
against  each  of  the  appellees. 

The  inevitable  consequence  of  the  unlawful  ad¬ 
ministrative  action  taken  and  threatened  by  each  of 
the  several  appellees  has  been  immediately  to  injure, 
and  to  threaten  further  to  injure,  the  rights  of  the  ap¬ 
pellants.  Consequently  the  appellants  are  entitled  to 
injunctive  relief  against  each  of  the  appellees.  Phila¬ 
delphia  Company  v.  Stimson,  223  U.  S.  605  (supra, 
pp.  100-102)  ;  Waite  v.  Macy,  246  U.  S.  606  (s:rpra, 
pp.  104-105)  ;  American  School  of  Magnetic  Heal¬ 
ing  v.  McAnnulty,  187  U.  S.  94  (supra,  pp.  105- 
108)  ;  Shields  v.  Utah  Idaho  Central  Railroad  Co., 
59  Sup.  Ct.  160  (supra,  p.  98)  ;  Utah  Fuel  Co.  v. 
National  Bituminous  Coal  Commission,  59  Sup.  Ct. 
409  (supra,  p.  99). 

It  will  be  recalled  that  in  Philadelphia  Company 
v.  Stimson,  supra,  the  Supreme  Court  expressly  ruled 
that  if  the  complainant’s  rights,  as  against  the  de¬ 
fendant  Stimson,  were  as  claimed,  the  complainant 
was  entitled  to  have  set  aside  (by  mandatory  injunc¬ 
tion  against  said  defendant,  who  was  then  Secretary 
of  War)  harbor  lines  established  by  the  Secretary  of 
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War  and  to  enjoin  said  defendant  from  requesting  the 
district  attorney  (whose  duty  it  was  to  prosecute 
when  requested  by  the  Secretary)  to  institute  crim¬ 
inal  proceedings  against  the  complainant  to  enforce 
the  observance  of  said  harbor  lines. 

Appellees  Perkins,  McLaughlin  and  Walling  stand 
in  a  position  analogous  to,  but  even  more  vulnerable 
than,  that  of  the  defendant  Secretary  of  War  in  Phil¬ 
adelphia  Company  v.  Stimson,  supra.  Their  Deter¬ 
mination,  like  the  determination  of  the  Secretary  of 
War,  is  challenged  as  an  abuse  of  power  unlawfully 
invading  the  rights  of  appellants.  Their  threats  to 
put  such  Determination  into  effect  and  to  require  its 
observance  in  Government  contracts 4  and  their  in¬ 
struction  to  appellee  Peoples,  Director  of  Procure¬ 
ment,  that  he  direct  every  agency  of  the  United  States 
to  require  such  observance,  like  the  threat  to  request 
prosecution  in  the  Stimson  case,  are  threats  and  ac¬ 
tion  of  which  the  inevitable  consequence  is  the  en¬ 
forcement  of  the  unlawful  Determination. 

But,  unlike  the  Secretary  of  War  in  Philadelphia 
Company  v.  Stimson ,  such  appellees  are  vested  with 
the  power  to  police  and  enforce  the  Determination. 
Thus,  the  Secretary  of  Labor  is  empowered  to  adopt 
regulations  to  carry  out  the  provisions  of  the  Act 
(Sec.  4)  and  has,  in  fact,  adopted  a  regulation  in  ef¬ 
fect  requiring  the  insertion  not  only  in  all  public  con¬ 
tracts  subject  to  the  Act,  but  also  in  all  invitations  to 
bid  and  in  all  bids,  of  stipulations  requiring  agree- 


4  That  the  appellees  acted  at  their  peril  in  carrying  out  such  threats 
after  the  institution  of  the  suit,  may  be  compelled  by  mandatory  injunc¬ 
tion  to  restore  the  status  quo  ante  and  may  not  derive  any  advantage 
from  such  wrongful  conduct  pendente  life,  is,  of  course,  well  established. 
See  footnote  29,  p.  17,  supra. 


150 


ment  with  her  determinations.  (Regulation  No.  504, 
Art.  1,  reproduced  in  Appendix  A2  hereto.) 
Moreover,  the  Secretary  is  vested  with  power  to  in¬ 
vestigate  alleged  violations  of  minimum  wage  stipu¬ 
lations  and  to  blacklist  those  whom  she  finds  to  be 
guilty  of  such  violations. 

On  the  other  hand,  the  appellee  Peoples  and  the 
appellee  contracting  officers  are  in  a  position  pre¬ 
cisely  similar  to  that  which  would  have  been  occupied 
by  the  District  Attorney  in  the  Stimson  case  had  he 
been  joined  as  a  defendant  and  to  that  which  was  oc¬ 
cupied  by  the  District  Attorney  in  the  Shields  case, 
supra,  the  local  postmaster  in  the  Me  Annuity  case, 
supra,  and  the  Tea  Board  in  Waite  v.  Macy,  supra. 
They  conceive  it  to  be  their  duty  to  enforce  the  terms 
of  the  Determination  once  the  Secretary  of  Labor 
makes  it  effective,  and  intend  to  do  so. 

But,  like  the  postmaster  and  the  Tea  Board,  the 
acts  of  such  appellees  in  enforcing  the  Determina¬ 
tion  by  requiring  agreement  thereto  in  every  bid  or 
contract  subject  thereto  are  also  unlawful  and  com¬ 
pletely  without  their  authority. 

Since,  therefore,  all  appellees  are  acting  or  threat¬ 
ening  to  act  completely  outside  their  authority,  and 
in  so  doing  are  invading  or  threatening  to  invade 
without  warrant  in  law  the  legal  rights  of  the  ap¬ 
pellants,  they  are  subject  to  injunctive  process. 

4.  This  Court  Should  Reverse  the  Judgment  Below 
and  (a)  Instruct  the  District  Court  to  Grant 
a  Preliminary  Injunction  as  Prayed  in  the 
Complaint,  While  Itself  Continuing  in  Effect 
the  Present  Injunction  Pendente  Lite  Until 
the  District  Court  Shall  Enter  Such  Prelim- 


151 


inary  Injunction,  or  (b)  Itself  Enter  a  Pre¬ 
liminary  Injunction  as  Prayed  in  the  Com¬ 
plaint. 

If,  as  we  respectfully  submit  is  plainly  required  by 
the  facts  of  this  case  and  the  applicable  rules  of  law, 
this  Court  holds  that  the  Complaint  states  a  cause  of 
action,  it  will  to  all  intents  and  purposes  have  finally 
decided  the  merits  of  this  litigation.  The  focal  point 
of  this  litigation  is  the  validity  of  the  Determination. 
That  Determination  and  the  Report  on  which  it  was 
based  are  before  this  Court.  It  is  apparent  from 
a  reading  of  the  allegations  in  the  Complaint  other 
than  those  referring  to  the  Determination  that  they 
are  either  supported  by  facts  stated  in  the  Determina¬ 
tion  or  the  Report  or  are  easily  susceptible  of  proof. 

Consequently,  if  the  Court  sustains  the  Complaint, 
it  should  assure  to  appellants  a  continuance,  pending 
final  determination  of  the  cause,  of  the  adequate  in¬ 
junctive  relief  prayed  in  the  Complaint  and,  in  sub¬ 
stance,  accorded  by  this  Court  in  its  preliminary  in¬ 
junction  granted  March  27,  1939. 

(a)  The  Jurisdiction  of  This  Court  in 
the  Premises. 

Counsel  for  appellees  have  indicated  some  disposi¬ 
tion  to  question  the  power  and  propriety  of  this 
Court’s  granting  or  ordering  injunctive  relief  on  this 
appeal,  even  if  the  Court  concludes  that  the  Com¬ 
plaint  states  a  cause  of  action.  After  the  appeal  to 
this  Court  had  been  perfected,  such  counsel  filed  a 
Cross-Designation  of  Record  (R.  335)  under  which 
(if  sustained)  all  affidavits  filed  in  the  court  below 
either  in  support  of  or  in  opposition  to  appellants’ 
motion  for  a  preliminary  injunction  would  be  ex- 
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eluded  from  the  consideration  of  this  Court.  The 
obvious  purpose  of  such  action  was  to  attempt  to 
limit  the  relief  which  this  Court  might  grant  to  an 
order  requiring  reinstatement  of  the  Complaint.  Ap¬ 
pellees  might,  of  course,  petition  the  Supreme  Court 
for  a  writ  of  certiorari  to  review  any  such  decision. 

We  believe  that  the  power  of  this  Court  either  to 
order  the  court  below  to  grant  a  preliminary  injunc¬ 
tion  or  itself  to  grant  such  relief  pending  final  de¬ 
termination  of  the  cause  is  clearly  established. 

Although  the  court  below  did  not  rule  upon  ap¬ 
pellants’  motion  for  a  preliminary  injunction,  it 
failed  to  grant  such  motion  and  dismissed  the  Com¬ 
plaint  which  itself  prayed  for  relief  identical  to  that 
requested  in  the  motion  (R.  319-320).  Appellants 
have  duly  assigned  as  error  the  refusal  to  rule  upon 
and  grant  said  motion  as  well  as  the  dismissal  of  the 
Complaint  (R.  322-324). 

In  General  Electric  Co.  v.  Marvel  Rare  Metals 
Co.,  287  U.  S.  430,  the  Supreme  Court  held  that  dis¬ 
missal  of  a  counterclaim  seeking  injunctive  relief  con¬ 
stituted  a  denial  of  a  preliminary  injunction.  It  is 
clear  from  this  case  that,  notwithstanding  the  form 
of  the  action  taken  by  the  court  below,  this  Court 
has  before  it  not  only  an  appeal  from  a  judgment 
dismissing  the  Complaint  but  also  an  appeal  from 
the  denial  of  the  preliminary  injunction. 

Moreover,  an  appeal  from  a  final  decree  in  equity 
brings  the  entire  case  before  the  appellate  court  for  a 
trial  de  novo?  Consequently,  the  motion  for  the  pre- 

*  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  1  (C.C.A.  8th,  1912); 
Central  Improvement  Co.  v.  Cambria  Steel  Co.,  210  Fed.  696  (C.C.A.  6th, 
1913),  aff’d  240  U.  S.  166;  Sun  Co.  v.  Vinton  Petroleum  Co.,  248  Fed.  623 
(C.C.A.  5th,  1918),  cert.  den.  247  U.  S.  514;  Lyon  v.  Union  Gas  &  Oil  Co., 
281  Fed.  674  (C.C.A.  6th,  1922). 
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liminary  injunction  itself  is  before  this  Court.  For 
this  reason,  in  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194 
Fed.  1  (C.  C.  A.  8th,  1912),  upon  an  appeal  only 
from  the  dismissal  of  a  bill  in  equity,  the  Circuit 
Court  of  Appeals,  in  reversing  such  decree  of  dis¬ 
missal,  also  reversed  a  non-appealable  order  of  the 
District  Court  refusing  a  preliminary  injunction  and 
remanded  the  case  to  the  District  Court  with  instruc¬ 
tions  to  grant  such  preliminary  injunction. 

The  court  below,  by  failing  to  enter  an  order  deny¬ 
ing  appellants’  motion  for  preliminary  injunction, 
could  not  limit  the  broad  scope  of  this  Court’s  pow¬ 
ers  of  review  in  an  equity  cause.6 

Finally,  in  order  that  the  decree  of  this  Court  sus¬ 
taining  the  Complaint  may  not  become  a  hollow  ges¬ 
ture,  by  virtue  of  lapse  of  time  pending  final  determi¬ 
nation  of  the  cause,  this  Court,  in  aid  of  its  jurisdic¬ 
tion,7  may  itself  grant  a  preliminary  injunction  pend¬ 
ing  such  final  determination. 

(b)  The  Nature  of  the  Preliminary  Injunc¬ 
tion  Which  Should  be  Ordered  or 
Granted  as  Aforesaid. 

This  Court  has  already  in  effect  passed  on  the 
propriety  of  granting  to  appellants  appropriate  in- 

*  In  this  connection,  see  the  decisions  in  the  following  cases  illus¬ 
trating  the  scope  of  appellate  review  in  such  a  case:  An  appellate  court 
has  the  power  in  an  equity  case  to  pass  upon  issues  not  decided  by  the 
lower  court,  Lyon  v.  Union  Gas  &  Oil  Co.,  supra,  or  even,  in  an  excep¬ 
tional  case,  to  make  a  decision  on  a  question  not  properly  raised  in  the 
lower  court  or  properly  reserved  for  its  consideration  on  appeal  and  to 
order  a  decree  with  respect  thereto,  Central  Improvement  Co.  v.  Cambria 
Steel  Co.,  supra.  In  fact,  it  may  be  doubted  whether  we  would  not 
waive  our  right  to  a  preliminary  injunction  if  we  did  not  now  urge  it 
before  this  Court,  Sun  Co.  v.  Vinton  Petroleum  Co.,  supra. 

7  Section  33  of  Title  18  of  The  Code  of  the  District  of  Columbia  (Act  of 
February  9,  1893,  27  Stat.  436,  c.  74,  sec.  11;  Act  of  March  3,  1901,  31  Stat. 
1227,  c.  854,  sec.  230). 
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junctive  relief,  as  well  as  the  nature  of  the  injunction 
which  should  be  granted,  in  entering,  on  March  27, 
1939,  for  good  cause  shown,  its  preliminary  injunc¬ 
tion,  pending  further  order  of  the  Court. 

At  the  time  of  entry  of  such  order,  the  Court  did 
not,  of  course,  pass  on  the  merits  of  the  appeal.  If 
the  entry  of  such  an  order  was  proper  at  such  time, 
a  fortiori,  it  is  proper  after  the  Court  has  sustained 
the  merits  of  the  appeal. 

We  will  not,  therefore,  presume  further  to  consume 
the  time  of  the  Court  by  reciting  again  the  facts  or 
repeating  the  arguments  and  authorities  already  con¬ 
sidered  and  passed  upon  by  this  Court  after  extensive 
oral  argument  on  the  petition  of  appellants  which  led 
to  the  entry  of  such  order. 
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Point  XIV — Appellants  are  Entitled  to  a  Declaratory 
Judgment  Declaring  the  Invalidity  of  the  De¬ 
termination. 

Limitations  of  time  and  space  will  not  permit  of 
a  detailed  statement  and  analysis  of  all  the  cases 
pointing  to  the  conclusion  that  the  Complaint  states  a 
cause  of  action  for  declaratory  relief.  We  will  limit 
ourselves  to  reference  to  a  few  of  the  more  significant 
decisions  and  a  statement  of  certain  principles  which 
we  believe  to  be  of  controlling  importance. 

Smith-Brooks  Printing  Co.  v.  Young,  85  Pac.  (2d) 
39  (Colo.,  1938),  is  an  authority  almost  squarely  in 
point  for  granting  to  appellants  a  judgment  declaring 
their  rights.  In  that  case,  brought  under  the  Uni¬ 
form  Declaratory  Judgments  Act,  a  prospective  bid¬ 
der  on  State  printing  contracts  secured  a  declaratory 
judgment  as  to  the  validity  of  a  statute  under  which 
the  defendant  State  Industrial  Commission  had  de¬ 
termined  the  prevailing  rates  of  wages  to  be  paid  to 
employees  engaged  on  State  printing  contracts. 

Zenie  Bros.  v.  Miskend,  10  F.  Supp.  779  (U.S. 
D.C.,  S.D.  N.Y.,  1935),  is  also  most  instructive.  That 
case,  decided  by  Judge  Patterson,  involved  a  suit 
brought  by  a  manufacturer  to  have  it  declared  that 
a  patent  issued  to  the  defendant  was  invalid.  The 
court  stated  (at  p.  781 )  : 

“  *  *  *  if  the  patent  is  valid,  their  [the  plain¬ 
tiffs’]  business  is  ruined.  They  seek  a  declara¬ 
tion  of  their  right  to  continue  their  business  de¬ 
spite  the  issuance  of  a  patent  to  the  defendants. 
This  is  a  ‘right’  or  ‘legal’  relation  that  the  court 
has  power  to  declare.” 
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A  declaratory  judgment  may  be  issued  even  though 
a  plaintiff  has  not  shown  the  threatened  irreparable 
injury  which  is  a  prerequisite  for  the  issuance  of  an 
injunction.  Nashville ,  C.  &  St.  L.  Ry.  v.  W allace, 
288  U.  S.  249,  264  (1933). 

See  also  Maryland  Casualty  Co.  v.  Hubbard,  22  F. 
Supp.  697  (U.S.D.C.,  S.D.  Cal.,  1938). 

The  liberality  with  which  a  declaratory  judgment 
should  be  given  was  emphasized  in  /Etna  Casualty  & 
Surety  Co.  v.  Quarles,  92  Fed.  (2d)  321  (C.C.A., 
4th,  1937).  The  decision  in  that  case  was  that  the 
District  Court  had  not  abused  its  discretion  in  refus¬ 
ing  to  give  a  declaratory  judgment  as  to  the  validity 
of  a  defense  which  the  petitioning  insurance  com¬ 
pany  had  asserted  in  an  action  then  pending  against 
it.  There  was,  therefore,  no  need  for  a  declaratory 
judgment,  as  the  question  presented  could  be  tried 
out  in  the  pending  action. 

The  Court  stated,  however  (at  p.  325),  that  the 
declaratory  judgment  statute  (28  U.S.C.  §  400) 
should  be  “liberally  construed  to  accomplish  the  pur¬ 
pose  intended,  i.e.,  to  afford  a  speedy  and  inexpen¬ 
sive  method  of  adjudicating  legal  disputes  without 
invoking  the  coercive  remedies  of  the  old  procedure, 
and  to  settle  legal  rights  and  remove  uncertainty  and 
insecurity  from  legal  relationships  without  awaiting 
a  violation  of  the  rights  or  a  disturbance  of  the  rela¬ 
tionships.”;  and  (at  p.  324)  that  the  discretion  of  a 
trial  court  to  grant  or  refuse  declaratory  relief 
“should  be  liberally  exercised  to  effectuate  the  pur¬ 
poses  of  the  statute  and  thereby  afford  relief  from 
uncertainty  and  insecurity  with  respect  to  rights, 
status  and  other  legal  relations.” 
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The  intent  of  the  Congress  as  to  the  “purposes  of 
the  statute”  is  indicated  in  the  Report  of  the  Com¬ 
mittee  (Report  No.  1005,  73rd  Congress)  which  re¬ 
ported  to  the  Senate  the  bill  which  became  the  sta¬ 
tute.  In  that  Report  the  Committee  stated  that  the 
declaratory  judgment  procedure  “has  been  especi¬ 
ally  useful  in  avoiding  the  necessity,  now  so  often 
present,  of  having  to  act  at  one’s  peril  or  to  act  on 
one’s  own  interpretation  of  his  rights,  or  abandon 
one's  rights  because  of  a  fear  of  incurring  damages  ” 
[Italics  ours.] 

We  feel  confident  that  with  these  principles  in 
mind  this  Court  will  not  hesitate  to  sustain  the  Com¬ 
plaint  as  one  entitling  appellants  to  a  declaration  that 
the  arbitrary  and  illegal  Determination  is  void  and 
of  no  effect. 


Wherefore,  appellants  pray  that  this  Court  shall 

(a)  reverse  the  Judgment  of  the  District  Court 
dismissing  the  Complaint; 

(b)  remand  the  cause  to  the  District  Court  with 
instructions  to  set  aside  its  Judgment  dismissing  the 
Complaint;  and 

(c)  either  (1)  instruct  the  District  Court  to  enter 
an  order  granting  a  preliminary  injunction  as  prayed 
in  the  Complaint,  while  itself  continuing  in  effect  the 
injunction  pendente  lite,  granted  March  27,  1939,  un¬ 
til  the  District  Court  shall  have  entered  such  pre- 
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liminary  injunction,  or  (2)  itself  enter  a  preliminary 
injunction  as  prayed  in  the  Complaint. 

March  30,  1939. 

Respectfully  submitted, 


O.  Max  Gardner, 

Roberts  B.  Thomas, 
Frederick  H.  Knight, 
Attorneys  for  Appellants. 
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13.  Appellants  have  no  legal  right  to  do  business  with 
the  United  States  Government. . 

1.  It  is  settled  that  mere  bidders,  even  low 

bidders,  have  no  legal  right  to  obtain 
Government  contracts . . 

2.  No  statute  of  the  United  States  creates 

such  a  legal  right _ _ 

3.  Since  Appellants  have  no  legal  right  to  do. 

business  with  the  Government  at  all,, 
the  asserted  illegality  of  the  minimum 
wage  Determination  is  irrelevant _ 

4.  The  Secretary  of  Labor  is  no  mere  stranger 

to  contracts  entered  into  by  agencies  of 

the  United  States . . 

C.  Appellants  have  no  legally  protected  right  to  be 
free  from  impairment  of  their  competitive  posi¬ 
tion  to  bid  successfully  for  Government  con¬ 
tracts  . ; . . 

1.  No  person  has  a  legal  right  to  be  free  from 

impairment,  of  a  competitive  position  or 
relationship  in  his  business  affairs  gen¬ 
erally,  much  less  a  right  to  maintain 
such  a  position  to  bid  successfully  for 
the  business  of  a  particular  person. _ 

2.  Since  Appellants  have  no  legal  right  to  be 

free  from  impairment  of  their  competi¬ 
tive  position  to  bid  successfully  on  Gov¬ 
ernment  contracts,  the  asserted  illegality 
of  the  minimum  wage  Determ ii*ation  is 
irrelevant . . . . 
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II.  In  any  case,  the  prevailing  minimum  wage  Determination 

of  which  Appellants  complain  is  not  subject  to  judicial 
review  in  this  proceeding. _ _ _ _ 

A.  The  prevailing  minimum  wage  Determination,  as 

such,  is  not  subject  to  judicial  review  because  it 
is  not  an  order  but  a  mere  determination  or  finding  f 
of  fact,  and  Appellants  are  under  no  threat  of 
enforcement  of  any  order  based  upon  the  deter¬ 
mination _ 

B.  The  fact  that  this  is  a  proceeding  for  injunction 

does  not  bring  the  case  within  the  doctrine  of 
the  Shield s  and  A.  F.  of  L.  cases . 

C.  Nothing  in  the  Public  Contracts  Act  alters  the 

general  principle  that  the  courts  are  without 
jurisdiction  to  review  the  prevailing  minimum 
wage  Determination  in  this  proceeding _ 

1.  Section  does  not  alter  the  rule  that  find¬ 

ings  are  revicwablc  only  to  ascertain 
whether  they  support  an  order;  it  sup¬ 
ports  that'rulc.  W  hat  Section  ">  alters  is 
the  rule  that  findings  in  support  of  an 
order  must  be  supported  by  substantial 
evidence _ _ _ 

2.  Prevailing  minimum  wage  determinations 

are  not  decisions  within  the  meaning  of 
Section  5 _ _ _ 

3.  Section  5  deals  only  with  complaints  of 

violations  of  Section  1  stipulations  and 
provides  for  hearings,  giving  of  evidence, 
findings  and  decisions  as  to  notations  of 
such  stipulations _ 

D.  Conclusion _ 

III.  The  complaint  fails  to  state  a  cause  of  action  in  equity  for 

an  injunction _ _ _ _ 

A.  The  allegations  of  great  and  irreparable  damage  arc 

insufficient  to  warrant  an  injunction _ 

B.  The  allegations  of  immediate  enforcement  of  the 

determination  by  Appellees  against  Appellants 
are  insufficient _ _ _ 

C.  The  complaint  fails  wholly  to  allege  that  Appel¬ 

lants  have  exhausted  their  administrative 
remedies _ _ _ _ _ 

IV.  The  complaint  does  not  state  a  cause  of  action  for  a 

declaratory  judgment . . . . . 

V.  This  is  in  substance  a  suit  against  the  United  States _ 
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VI.  The  Determination  is*  a  valid  exercise  of  discretion  by  the 

Secretary  of  Labor _ 

A.  The  Acting  Secretary's  construction  of  the  term 
“locality”  is  a  proper  construction - _ - 

1.  Legislative  history  of  the  Act _ 

2.  Purpose  and  Operation  of  the  Act _ 

3.  Administrative  Construction  of  the  Act.. 

4.  Meaning  of  the  term  “locality”  in  the  con¬ 

text  of  the  Act - - - 

5.  Judicial  Decisions  with  respect  to  “local¬ 

ity” . 

6.  Delimitation  of  a  “locality”  is  within  the 

Secretary’s  discretion _ 

7.  No  invalid  delegation  is  involved _ 

B.  It  is  apparent  on  the  face  of  the  complaint  that 

there  was  no  abuse  of  discretion... . . 

C.  The  Fairness  of  the  hearing  accorded  Appellants _ 
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District  of  Columbia 
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Lukens  Steel  Company,  a  Corporation,  Alan 
Wood  Steel  Company,  a  Corporati6n,  South 
Chester  Tube  Company,  a  Corporation,  et  al.:, 

PLAINTIFFS-APPELLANTS  ' 

V. 

Frances  Perkins,  Individually  and  as  Secretary 
of  Labor  of  the  United  States,  Charles  V. 
McLaughlin,  Individually  and  as  Assistant 
Secretary  of  LABok  of  the  United  States, 
L.  Metcalf  Walling,  Individually  and  as 
Administrator  of  the  Division  of  Public 
Contracts  of  the  Department  of  Labor  of 
the  United  States,  et  al.,  defendaxts-appellees 


BRIEF  FOR.  DEFENDANTS- APPELLEES 


PRELIMINARY  statement 

This  is  an  appeal  (R.  320-321)  from  the  judgment 
(It.  319-320)  of  the  District^  Court  for  the  District 
of  Columbia  dismissing  the  complaint  (R.  1-45), 
without  an  opinion,  on  the  defendants’  motion  to 
dismiss  on  the  grounds  (1)  that  the  court  lacks 
jurisdiction  of  the  subject  matter,  (2)  that  the  com- 

(i) 
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plaint  fails  to  State  a  claim  upon  which  relief  can 
be  granted,  (3)  that  the  complaint  fails  to  allege  facts 
showing  any  right  of  any  of  the  plaintiffs  to  maintain 
this  action,  (4)  that  the  complaint  fails  to  state  any 
facts  entitling  any  of  the  plaintiffs  to  any  relief  in 
equity,  (5)  that  the  complaint  fails  to  state  facts 
entitling  any  of  the  plaintiffs  to  a  declaratory  judg¬ 
ment,  and  (G)  that  the  facts  alleged  in  the  complaint 
disclose  that  this  is  an  action  against  the  United 
States,  which  has  not  consented  to  be  sued  (R. 
2SS-2S9). 

On  February  25,  1939  (R.  3)  the  complaint  was 
■  filed.  On  February  28,  1939,  a  temporary  restraining 
order  (R.  281-285)  was  filed  limited  to  enjoining  two 
of  the  defendants,  the  Secretary  of  Labor  and  the 
Secretary  of  the  Navy  or  their  agents,  from  refusing 
to  accept  bids  by  three  of  the  plaintiffs  on  four  spec- 
ified  contracts  about  to  be  awarded  bv  the  Xavv 
Department  solely  on  the  ground  that  the  bids  did 
not  include  a  stipulation  to  pay  the  minimum  wages 
fixed  by  the  Determination  'of  the  Acting  Secretary 
of  Labor,  dated  January  16,  1939,  “In  the  Matter  of 
the  Determination  of  the  Prevailing  Minimum 
Wages  of  the  Iron  and  Steel  Industry,”  hereinafter 
called  the  Determination  (R.  239  254). 

On  February  27,  1939,  the  plaintiffs  filed  a  motion 
for  a  preliminary  injunction  (R.  259  202)  and  on 
March  6,  1939,  the  defendants  filed  the  motion  to 
dismiss  the  complaint  (R.  288-289).  The  temporary 
restraining  order  was  dissolved  and  the  motion  of  the 
defendants  was  granted  by  the  judgment  of  the  Dis- 
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trict  Court  (Bailc}r,  J.),  filed  March  14,  1939.  The 
plaintiffs'  notice  of  appeal  was  filed  on  March  14, 
1939  (R.  320-  322). 

The  plaintiff's  motion  for  preliminary  injunction 
was  not  argued  bv  counsel  or  considered  bv  the 
District  Court  or  ruled  upon  either  in  the  judgment 
appealed  from  or  otherwise.  By  a  cross-designation 
filed  March  24,  1939  (R.  335),  the  defendants  ob¬ 
jected  to  the  inclusion  of  the 'papers  .on  the  motion 
for  preliminary  injunction  in  this  record  on  appeal 
and  by  an  alternative  cross-designation  filed  March 
24,  1939  (R.  330),  requested ‘that  if  the  papers  on 
preliminary  injunction  were  to  be  printed,  two  affi¬ 
davits  (R.  329-334)  served  on  the  plaintiffs*  attor¬ 
neys  on  March  0,  1939,  should  be  included  in  the 
record  on  appeal.  The  District  Court  ruled  that  it 
lacked  power  to  exclude ‘any  papers  from  the  record  ", 
on  appeal  or  to  order  the  printing  of  the  additional 
papers.  Thereupon  the  said  two  affidavits  were 
filed  in  the  District  Court  on  March  24,  1939  (not 
theretofore  filed  beclmse  the  motion  for  a  preliminary 
injunction  was  not  heard)  and  on  March  25,  1939, 
this  Court  granted  the  defendants’  motion  to  add 
these  papers  to  the  record  on  appeal  (R.  328). 

An  order  of  this  Court  filed  March  27,  1939,  upon 
the  appellants’  petition  for  an  injunction  pending 
appeal  and  the  appellees’  objections  thereto  and  after 
oral  argument  before  the  Court,  enjoined  the  appel¬ 
lees  from  continuing  to  enforce  the  Determination 
pending  further  order  of  this  Court  and  set  this 
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appeal  down  on  the  special  calendar  for  oral  argument 
on  April  3,  1939. 

On  March  29,  1939,  the  appellees  filed  a  motion 
for  oral  rearguincnt  of  the  petition  for  an  injunction 
pending  appeal,  and,  in  the  alternative,  for  oral  argu¬ 
ment  to  clarify  the  terms  of  the  injunction  and  to 
determine  the  security  to  be  given  for  the  injunction. 

QUESTIONS  INVOLVED 

1.  Whether  appellants  have  any  legal  right  which 
will  be  injured  by  the  Determination  and,  conse¬ 
quently,  have  any  legal  standing  to  sue  to  obtain  a 
judicial  decision  on  the  validity  of  the  Determination. 

2.  Whether  the  Determination  is  an  “order”  sub¬ 
ject  to  judicial  review. 

3.  Whether  the  complaint  in  this  action  states  a 
cause  of  action  for  an  injunction. 

4.  Whether  the  complaint  in  this  action  states  a 
cause  of  action  for  declaratory  judgment. 

5.  Whether  this  action  is  a  suit  against  the  United 
States,  which  has  not  consented  to  be  sued. 

6.  Whether  the  Determination  is  an  abuse  of  the 
discretion  of  the  Secretarv  of  Labor  under  the  Public 

4/ 

Contracts  Act. 

STATUTE  INVOLVED 

The  statute  involved,  the  Public  Contracts  Act, 
approved  June  30,  1936,  is  printed  in  the  Appendix, 
infra,  pp.  — . 

STATEMENT 

The  allegations  of  fact  in  the  complaint  and  in 
the  exhibits  annexed  to  the  complaint  and  the  appll- 
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cable  provisions  of  the  Public  Contracts  Act,  herein¬ 
after  called  the  Act  (R.  3-259)  may  be  summarized 
as  follows:* 

The  plaintiffs,  hereinafter  called  the  appellants, 
arc  seven  corporations  engaged  in  the  manufacture 
and  sale  of  products  of  the  iron  and  steel  industry, 
and  are  classified  in  that  industry  “as  either  medium- 
sized  or  small  companies”  (R.  9).  Five  of  these  com¬ 
panies  have  their  manufacturing  plants  in  Pennsyl¬ 
vania,  one  in  Connecticut,  and  one  in  Maryland 
(R.  3-9).  They  pay  a  minimum  hourly  wage  to 
common  laborers  of  less  than  62  b  cents  and  ranging 
from  50/2  cents  to  56/2  cents  (R.  3-9).  Some  of  these 
companies  have  sold  iron  and  steel  products  to  var¬ 
ious  departments  of  the  Government  of  the  United 
States,  and  it  is  alleged  that  the  appellants  desire  to 
bid  on  Government  contracts  (R.  4-9). 

One  group  of  defendants,  hereinafter  called  the 
appellees,  are  the  Secretary  of  Labor,  the  Assistant 
Secretary  of  Labor,  and  the  Administrator  of  the 
Division  of  Public  Contracts  of  the  Department  of 
Labor,  charged  with  administration  of  the  Act. 

*Appcllant.s,  throughout  their  brief,  refer  to  the  affidavits 
on  the  motion  for  preliminary  injunction  which  was  not  heard 
or  determined  by  the  District  Court.  On  this  appeal  from 
dismissal  of  the  complaint  these  affidavits  can  not  assist 
determination  of  the  question  whether  the  complaint  pre¬ 
sents  a  justiciable  controversy  within  the  jurisdiction  of  the 
District  Court  or  states  a  cause  of  action.  Polk  Co.  v. 
Glorcr,  305  U.  S.  oil);  . \fissourl  Pacific  It.  Co.  v.  Xorv'ood , 
283  l\  S.  241),  25.3.  Consequently  the  discussion  throughout 
this  brief  is  restricted  to  the  complaint  and  the  exhibits 
annexed  to  the  complaint. 
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Another  group  of  appellees  are  the  Secretary  of  the 
Treasury,  the  Director  of  the  Procurement  Division 
of  the  Treasury,  and  the  Secretaries  of  the  Navy, 
the  Army,  the  Interior,  and  the  Postmaster  General, 
who  are  alleged  to  control  the  award  of  Government 
contracts  by  their  departments. 

Section  1  of  the  Public  Contracts  Act  (Appendix, 
infra,  p.  — )  provides  that  in  any  contract  entered 
into  by  any  agency  of  the  United  States  or  the  Dis¬ 
trict  of  Columbia  for  the  manufacture  or  furnishing 
of  materials,  supplies,  articles  and  equipment  in  any 
amount  exceeding  *10.000.  there  shall  be  included 
certain  representations  and  stipulations,  including  a 
stipulation  that  all  persons  employed  by  the  con¬ 
tractor  in  the  performance  of  the  contract  will  be 
paid  not  loss  than  “the  minimum  wages  as  deter¬ 
mined  by  the  Secretary  of  Labor  to  bo  the  prevailing 
minimum  wages  for  persons  employed  on  similar 
work  or  in  particular  or  similar  industries  currently 
operating  in  the  locality  in  which  the  materials,  sup¬ 
plies.  articles,  or  equipment  are  to  be  manufaet  lin'd  or 
furnished.  *  *  * ’’ 

Section  2  provides  that  any  broach  of  the  stipula¬ 
tion  shall  render  the  party  responsible  liable  to  the 
l  nitod  States  for  liquidated  damages  in  a  sum  equal 
to  t lie  amount  of  any  underpayment  of  wages  and 
liable  to  cancellation  of  the  contract.  Any  such  sum 
may  be  recovered  in  a  suit  brought  in  the  name  of  the 
United  States,  and  such  sums  shall  be  held  in  special 
deposit  account  and  paid  on  order  of  tin*  Secretary  of 
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Labor  directly  to  employees  who  have  been  paid  less 
than  the  required  minimum  rates. 

Section  3  of  the  Act  directs  t ho  Comptroller 
General  to  distribute  a  list  to  all  agencies  of  the 
United  States  containing  the  names  of  persons  or 
firms  found  by  the  Secretary  of  Labor  who  have 
breached  any  of  the  representations  required  by  the 
Act,  and  also  the  Secretary  of  Labor  recommenda¬ 
tions,  otherwise  no  contract  shall  be  awarded  to  such 
persons  or  firms  for  three  years  after  the  determina¬ 
tion  of  the  breach  bv  the  Secretary  of  Labor. 

Section  4  directs  the  Secretary  of  Labor  to  admin¬ 
ister  the  Act  and  to  appoint  employees  for  that 
purpose  and  gives  the  Secretary  of  Labor  or  his 
authorized  representative  power  to  make  investiga¬ 
tions  and  findings  and  to  make  regulations  to  carry 
out  the  provisions  of  the  Act. 

Section  5  provides  that  upon  his  own  motion  or  on 
an  application  of  the  person  affected  by  any  ruling  of 
any  agency  of  the  United  States  in  relation  to  any 
proposal  or  contract  involving  the  Act,  and  on  com¬ 
plaint  of  a  breach  or  violation  of  any  representation 
or  stipulation  provided  in  the  Act  the  Secretary  of 
Labor  or  a  representative  shall  have  the  power  to 
subpoena  witnesses,  to  hold  hearings,  and  to  make 
findings  of  fact,  after  notice  and  hearing,  which  shall 
be  conclusive  upon  all  agencies  of  the  United  States, 
and  if  supported  by  the  preponderance  of  the  evi¬ 
dence,  shall  be  conclusive  in  anv  court  of  the  United 
States:  and  the  Secretary  or  his  authorized  represent¬ 
ative  shall  have  power  to  make  such  decisions,  based 
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upon  findings  of  fact  as  are  deemed  necessary  to 
enforce  the  Act. 

Section  6  provides  that  upon  a  written  finding  by 
the  head  of  a  contracting  agency  that  the  inclusion 
in  a  proposal  or  a  contract  of  one  of  the  representa¬ 
tions  or  stipulations  will  seriously  impair  the  conduct 
of  the  Government’s  business,  the  Secretary  shall 
make  exceptions  in  specific  cases  or  otherwise  when 
justice  or  the  public  interest  will  be  served  thereby. 
Upon  the  joint  recommendation  of  the  contracting 
agency  and  the  contractor  the  Secretary  may  modify 
the  terms  of  the  existing  contract  respecting  mini¬ 
mum  rates  of  pay  and  maximum  hours  of  labor 
as  he  may  find  necessary  and  proper  in  the  public 
interest  or  to  prevent  injustice  and  undue  hardship. 
The  Secretary  mav  allow  reasonable  variation,  tol- 
erances  and  exemptions  from  the  provisions  of  the 
Act  respecting  minimum  rates  of  pay  and  maximum 
hours  of  labor  or  the  extent  of  the  application  to  con¬ 
tractors. 

Section  11  of  the  Act  provides  that  the  provisions 
requiring  inclusion  of  representations  with  respect 
to  minimum  wages  shall  apply  only  to  contracts 
relating  to  such  industries  as  have  been  the  subject 
matter  of  a  determination  by  the  Secretary  of 
Labor. 

The  Secretary  of  Labor  appointed  the  Administra¬ 
tor  of  the  Division  of  Public  Contracts  to  administer 
the  provisions  of  the  Act  subject  to  the  supervision  of 
the  Secretary.  On  .July  11, 1938,  the  Administrator 
notified  manufacturers  of  iron  and  steel  products, 
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including  the  appellants,  that  hearings  would  be 
held  before  the  Public  Contracts  Board,  created  by 
the  Secretary  under  the  Act,  to  take  testimony  upon 
which  findings  would  be  made  to  assist  the  Secretary 
to  determine  the  prevailing  minimum  wages.  On 
July  25  and  July  26  the  Board  held  a  hearing  at 
which  the  appellants  were  represented,  and  on 
November  19,  1938,  the  plaintiffs  received  copies  of 
the  findings  of  fact,  conclusions  and  recommendations 
of  the  Board  dated  October  27,  1938.  The  majority 
of  two  members  of  the  Board  recommended  (R. 
206-207)  that  the  Secretary  determine  prevailing 
minimum  wages  of  45  cents  an  hour  within  an  area 
or  locality  made  up  of  the  certain  named  Southern 
States  and  62} 4  cents  an  hour  within  an  area  or 
locality  made  up  of  various  Eastern  and  Western 
States.  The  majority  of  the  Board  also  recommended 
that  subsequent  to  the  Determination  a  study  be 
made  with  respect  to  the  effect  of  the  lower  minimum 
wage  in  the  South  on  competition  for  Government 
business,  and  that  a  study  be  made  of  tne  position  of 
the  smaller  companies  in  competition  for  Govern¬ 
ment  business  to  advise  the  Secretary  with  respect 
to  requests  for  exemptions  under  Section  6  of  the  Act. 

A  minority  of  one  member  of  the  Board  recom¬ 
mended  (R.  207-218)  the  determination  of  prevailing 
minimum  wages  of  62 X-  cents  to  45  cents  for  areas  or 
localities  different  from  those  fixed  by  the  majority. 

Appellants  excepted  to  the  recommendations  made 
by  the  Board  (R.  231-239)  and,  after  a  hearing  be¬ 
fore  the  Acting  Secretary  of  Labor,  the  Deteimina- 
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tion  dated  January  16,  1930,  was  made.  The  De¬ 
termination  differed  from  the  recommendations  of 
the  Board  by  determining  the  prevailing  minimum 
wages  for  six  localities  from  45  to  Q2l/>  cents  an  hour, 
including  in  one  locality  with  a  wage  of  G2 %  cents 
the  places  in  which  the  appellants’  plants  arc  located 
(R.  239-254).  The  Determination  became  effective 
on  March  1,  1939  (R.  254). 

The  complaint  alleges  that  the  Acting  Secretary 
made  a  plain  error  of  law  in  construing  the  word 
“locality”  in  Section  1  (b)  of  the  Act  to  mean  an  area 
larger  than  a  city,  county,  village,  or  other  civil  sub¬ 
division  of  a  State  (R.  26)  by  considering  factors 
other  than  geography,  including  the  economic  factors 
in  the  case  of  the  steel  industry  (R.  27-2S);  that  so 
construed  the  statute  may  improperly  delegate  legis¬ 
lative  power  (R.  27);  that  even  if  economic  factors 
may  be  considered  in  determining  localities  the  Act¬ 
ing  Secretary  relied  on  an  erroneous  economic  factor, 
the  single  market  area  predominantly  served  by  the 
plants  in  the  locality  in  which  the  Appellants’  plants 
appear  (R.  28),  and  ignored  facts  and  evidence  in  the 
recommendations  and  report  of  the  Board  and  in  the 
record  before  the  Board  which  disclosed  wage  differ¬ 
entials  existing  among  various  districts  in  the  so- 
called  locality  (R.  28);  and  that  there  is  no  evidence 
in  the  record  to  support  the  locality  in  question;  and 

that  the  Determination  therefore  was  arbitrarv  and 

%/ 

capricious  (R.  32). 

The  complaint  further  alleges  that  invitations  to  bid 
on  five  contracts  for  the  Navy  Department  which 
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were  about  to  be  opened  required  the  stipulation  to- 
pay  the  minimum  wages  fixed  by  the  Determination 
and  that  some  of  the  appellants  desired  to  bid  on  the 
contracts;  that  the  Appellees,  the  Secretaries  of  the 
Treasury,  Navy,  War,  Interior,  and  the  [Postmaster 
General  intend  to  and,  unless  enjoined,  will  require 
the  insertion  of  the  stipulation  in  every  contract 
awarded  after  March  1 , 1939;  and  that  large  contracts 
are  expected  to  be  awarded  (R.  33  -36). 

The  complaint  further  alleges  that,  unless  injunc¬ 
tive  relief  is  granted,  the  Appellants  will  suffer  imme¬ 
diate  and  irreparable  injury  in  that  (i)  they  will  be 
deprived  of  the  right  to  bid  on  Government  contracts 
without  the  wage  stipulation ;  (ii)  that  if  they  include 
the  stipulation  they  might  be  estopped  from  claiming 
the  invalidity  of  the  determination  or  might  be  sub¬ 
ject  to  the  penalties  under  the  Act;  (iii)  that  to 
obtain  Government  contracts  they  will  be  required 
as  a  practical  matter  to  raise  wage  levels  even  for 
non-Governmcnt  business:  (iv)  that  they  may  be 
unable  to  compete  with  larger  steel  companies  paying 
the  minimum  wage:  and  (v)  that  there  is  no  adequate 
remedy  at  law. 

The  complaint  prays  for  a  temporary  restraining 
order,  a  preliminary  injunction  and  a  final  injunction 
restraining  the  appellees  from  enforcing  the  Deter¬ 
mination,  and  also  prays  for  a  declaratory  judgment 
(R.  3S-44). 
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SUMMARY  OF  ARGUMENT 

I 

Appellants,  mere  prospective,  bidders  on  Govern¬ 
ment  contracts  have  no  legal  right  which  will  be 
injured  by  the  Determination  and,  therefore,  have  no 
legal  standing  to  obtain  a  judicial  decision  of  the 
validity  of  the  Determination  in  this  action.  Appel¬ 
lants  have  no  legal  right  to  do  business  with  any  par¬ 
ticular  person  as  a  part  of  their  general  legal  right  to 
pursue  their  business.  Appellants  have  no  legal 
right,  either  generally  or  under  any  statute  of  the 
United  States,  to  do  business  with  the  Federal  Gov¬ 
ernment,  and,  consequently,  they  have  no  right  to 
enjoin  executive  officers  of  the  Government  from 
requiring  a  condition  in  Government  contracts  with 
which  Appellants  do  not  wish  to  comply.  Appel¬ 
lants  have  no  legal  right  to  maintain  their  competi¬ 
tive  position  for  Government  business,  based  on.  a 
low  wage  scale,  by  enjoining  the  requirement  of  the 
wage  scale  fixed  by  the  Determination.  Conse¬ 
quently,  the  appellants  cannot  obtain  a  judicial 
decision  of  the  validitv  of  the  Determination. 

II 

The  determination  is  not  subject  to  judicial  review 
in  this  action  because  it  is  a  mere  determination  or 
finding  and  is  not  an  “order”  directed  against  Ap¬ 
pellants.  Nothing  in  the  Public  Contracts  Act  alters 
the  principle  that  such  a  determination  is  not  subject 
to  judicial  review.  Section  5  of  the  Act  refers  to 
judicial  review  by  the  Secretary  of  Labor  and  viola- 
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tions  tliercof  which  are  different  from  the  Deter¬ 
mination.  Appellees  .should  not  be  enjoined  from 
observing  the  Determination  because  they  are  not 
enforcing  it  against  Appellants  as  an  order  requiring 
any  affirmative  duty  of  compliance  by  Appellants. 

III 

The  complaint  fails  to  state  a  cause  of  action  in 
equity  for  an  injunction.  The  allegations  of  great 
and  irreparable  property  damage  are  insufficient  to 
warrant  injunctive  relief.  Sufficient  threats  of  immi¬ 
nent  enforcement  of  the  Determination  by  Appellees 
against  Appellants  are  lacking.  The  complaint  fails 
wholly  to  allege  that  Appellants  have  exhausted 
their  administrative  remedies.  Appellants’  conten¬ 
tion  that  administrative  relief  would  not  be  granted 
does  not  eliminate  the  necessity  of  exhausting  the 
administrative  remedies. 

IV 

The  complaint  does  not  state  a  cause  of  action  for 
a  declaratory  judgment  because  it  does  not  present  a 
justiciable  case  or  controversy  within  the  jurisdiction 
of  a  federal  court.  Appellants  lack  sufficient  interest 
and  legal  right  to  obtain  a  declaratory  judgment  on 
the  validity  of  the  Determination.  Even  if  jurisdic¬ 
tion  to  grant  a  declaratory  judgment  did  exist  it 
should  be  denied  as  a  matter  of  judicial  discretion. 

V 

This  action  was  correctly  dismissed  because  this  in 
substance  is  a  suit  against  the  United  States  which 
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has  not  consented  to  be  sued.  This  action  seeks  to 
regulate  by  injunction  the  manner  in  which  and  the 
conditions  upon  which  the  United  States  shall  enter 
into  contracts  for  supplies.  This  is  not  a  suit  to 
enjoin  officers  from  unlawfully  interfering  with  a 
definite  right  of  Appellants.  The  interest  of  the 
United  States  in  this  suit  is  so  plainly  substantial 
that  it  is  an  indispensable  party  which  has  not  and 
can  not  be  joined  as  a  defendant 

VI 

The  Determination  is  within  the  discretion  granted 
to  the  Secretary  of  Labor  by  the  Public  Contracts 
Act,  The  legislative  history  and  the  purpose  of  the- 
Act  disclose  that  the  word  “locality”  used  in  Section 
1  (b)  means  an  area  to  be  determined  by  the  Secre¬ 
tary  as  a  matter  of  discretion  and  upon  consideration 
of  various  factors  in  the  particular  industrv  for  which 
the  Determination  is  made.  No  invalid  delegation 
is  involved.  It  is  apparent  from  the  Determination 
itself  that  the  discretion  was  not  abused  in  this  case; 
In  the  absence  of  gross  abuse  the  courts  will  not 
review  the  exercise  of  such  discretion. 

ARGUMENT 

Appellants  devote  the  first  and  larger  part  of  their 
brief  to  the  question  of  the  validity  of  the  Determina¬ 
tion  (Part  I,  pp.  29-93).  Appellants  argue  not  only 
that  the  Acting  Secretary  of  Labor  committed  a 
plain  error  of  law  in  construing  “locality”  to  embrace 
an  area  larger  than  a  local  subdivision  of  a  state 
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(Br.  pp.  20-66)  but  also  that,  even  if  “locality”  may¬ 
be  interpreted  to  include  a  large  area  because  of' 
economic  factors  in  a  particular  industry,  the  De¬ 
termination  is  invalid,  arbitrary  and  capricious  in 
fixing  the  “locality”  here  involved  in  that  the  Deter¬ 
mination  is  not  supported  by  the  evidence  in  the 
record  before  the  Secretary  and  ignores  evidence  in 
that  record  (approximately  1400  typewritten  pages) 
which  is  not  in  the  record  before  this  Court  on  appeal 
from  dismissal  of  the  complaint. 

Appellees  contend  that  the  question  of  the  validity 
of  the  Determination  of  the  Secretary  can  be  reached 
only  after  it  is  decided  (I)  whether  Appellants  have 
any  sufficient  legal  right  and  legal  standing  to  seek 
such  a  judicial  decision;  (II)  whether  the  Determina¬ 
tion  is  an  “order”  subject  to  judicial  review  in  this 
action;  (III)  whether  the  complaint  in  this  action 
states  a  cause  of  action  (III)  for  an  injunction  and 
(IV)  declaratory  judgment;  and  (V)  whether  this  is 
an  action  against  the  United  States.  Appellees 
submit  that  each  of  these  separate  questions  must 
be  decided  in  favor  of  Appellants  before  (VI)  the 
question  of  the  validity  of  the  Determination  can  be 
decided. 


Appellees  contend  that  if  all  the  other  questions 
are  decided  in  favor  of  Appellants  the  only  question 
with  respect  to  the  validity  of  the  Determination  is 
whether  on  the  face  of  the  complaint,  and  the  exhib¬ 
its  annexed  to  the  complaint,  the  Determination  is 
within  the  Secretarv’s  discretion  under  the  Public 
Contracts  Act.  Even  if  it  be  decided  that  on  the 
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face  of  the  complaint  and  the  exhibits  the  Deter¬ 
mination  is  not  within  the  Secretary’s  discretion  it 
cannot  be  decided  that  an  abuse  of  discretion  is 
involved  in  the  absence  of  the  record  upon  which  the 
Secretary  acted.  At  most  it  can  be  decided  that  the 
complaint,  apart  from  mere  insufficient  allegations 
of  arbitrary  conduct,  discloses  sufficiently  an  abuse 
of  discretion  to  require  Appellees,  or  some  of  them, 
to  answer. 

I 

APPELLANTS  HAVE  NO  STANDING  TO  SUE  BECAUSE 
THEY  HAVE  NO  LEGAL  RIGHT  WHICH  WILL  BE 
INJURED .  OR  INTERFERED  WITH  BY  THE  PRE¬ 
VAILING  MINIMUM  WAGE  DETERMINATION  OF 
,  WHICH  THEY  COMPLAIN 

At  the  threshold  of  the  inquiry' it1  becomes  neces¬ 
sary  to  ascertain  precisely  what  legally  protected 
right  of  the  Appellants  will  be  injured  or  interfered 
with  bv  the  inclusion  in  Government  contracts  of  a 
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stipulation  requiring  the  payment  of  the  minimum 
wages  as  determined  by  the  Acting  Secretary  of 
Labor  to  be  the  prevailing  minimum  wages  in  the 
locality  in  which  Appellants*  plants  are  situated. 
Unless  it  can  be  shown  that  some  legally  protected 
right  of  the  Appellants  will  be  injured  or  interfered 
with,  it  is  of  course  elementary  that  the  Appellants 
have  no  standing  to  complain  of  the  Determination 
or  of  the  requirement  on  the  part  of  contracting 
officers  that  contractors  with  the  Government  pay 
the  minimum  wages  required  by  the  Determination.  ‘ 


A.  Analysis  of  (he  Legal  Right  Upon  Which  Appellants  Rely 
as  the  Basis  of  Their  Standing  to  Sue 

In  its  memorandum  in  support  of  its  petition  for 
a  preliminary  injunction  in  the  District  Court,  upon 
the  oral  argument  on  Appellees’  motion  to  dismiss  in 
the  District  Court,  in  its  memorandum  in  support 
of  its  application  to  this  Court  for  a  stay  of  the 
Determination  pending  the  determination  of  this 
appeal,  and  upon  the  oral  argument  before  this  Court 
on  that  application.  Appellants  have  taken  the  posi¬ 
tion,  us  we  understand  it,  that  the  legal  right  which 
will  be  interfered  with  is  their  general  right  to  do 
business,  or  as  they  have  phrased  it  on  some  occa-  j 
sions  their  “right  to  have  a  run  for  our  money.” 

We  do  not  deny  that  Appellants  have  a  general 
right  to  carry  on  their  business  free  from  unlawful  | 
restraints.  But  the  assertion  of  such  a  right  does  ! 
not  carry  us  far.  Neither  the  prevailing  minimum 
wage  Determination  nor  the  subsequent  inclusion  in 
Government  steel  purchase  contracts  of  a  stipulation  I 
requiring  payment  of  the  minimum  wages  provided  | 
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for  in  the  Determination,  in  any  way  interferes  | 
with  Appellants’  general  right  to  conduct  their  iron  | 
and  steel  business  because  such  requirements  relate  J 
only  to  the  terms  upon  w  hich  Appellants  and  others 
may  do  business  with  particular  persons — with  the 
United  States  Government.  Neither  the  Determi-  j 
nation,  as  such,  nor  the  inclusion  of  minimum  wage 
stipulations  in  Government  contracts  would  require  j 
these  Appellants  to  pay  the  prescribed  minimum  j 
wage  in  all  of  their  business  operations.  Only  if 
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Appellants  wish  to  enter  into  contracts  with  the 
United  States  Government  will  they  be  required  to 
pay  the  minimum  wages  provided  for  in  the  Deter¬ 
mination  and  even  under  such  circumstances  they 
will  be  required  to  pay  the  prescribed  minimum 
wages  only  to  such  of  their  employees  as  are  employed 
in  the  manufacture  or  furnishing  of  the  materials 
used  in  the  performance  of  a  contract. 

The  existence  of  a  general  legal  right  to  carry  on 
business  does  not  include  a  legal  right  to  do  business 
with  any  particular  individual.  Clearly  any  indi¬ 
vidual  or  corporation  might  decline  to  do  business 
with  these  Appellants  on  any  terms  at  all,  or  might 
decline  to  do  business  with  Appellants  except  on  such 
terms  as  the  individual  or  corporation  might  pre¬ 
scribe.  It  would  then  be  open  to  Appellants  to 
choose  the  alternative  of  compliance  with  the  con¬ 
ditions  and  doing  business  or  rejection  of  the  condi¬ 
tions  and  not  doing  business.  And  the  Government, 
acting  in  its  proprietary  capacity,  contracting  for 
and  purchasing  supplies  and  equipment,  is  on  pre¬ 
cisely  the  same  footing  as  any  private  individual  and 
may  do  business  or  not  do  business  with  such  persons 
as  it  may  see  fit  or,  upon  considerations  of  what 
Congress  deems  to  be  sound  public  policy,  may 
announce  and  execute  its  intention  to  do  business 
upon  specified  conditions  or  with  specified  classes  of 
persons  or  not  at  all.' 

The  distinction  between  the  general  legal  right  to 

1  IiUis  v.  I  .  S.,  20G  U.  S.  240  (1907);  und  see  Atkin  v. 
Kaunas,  191  U.  S.  207  (1903). 
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carry  on  a  business  or  pursue  a  common  calling,,  upon 
which  Appellants  seem  to  rely,  and  the  right  to  do 
business  with  a  particular  person  can  be  brought 
out  most  sharply  by  comparison  of  Truax  v.  Raich 
239  U.  S.  33  (1915),  with  Heim  v.  McCall  239  U.,S. 

175  (1915),  and  Atkin  v.  Kansan,  supra,  note  1,  and 
Ellis  v.  United  States,  supra,  note  1,  with  Lochner  v. 
New  York,  198  U.  8.  45  (1905).  The  Truax  case  in¬ 
volved  a  statute  of  Arizona  which  required  that  every 
employer  of  more  than  five  workers  shall  employ  not  j 
less  than  80  percent  qualified  electors  or  native  born 
citizens  of  the  United  States.  The  plaintiff,  an 
alien,  who  was  threatened  with  discharge  from  his 
employment  as  a  cook  by  one  of  the  defendants, 
sought  to  restrain  his  employer  from  discharging  him 
and  the  State  officials  from  enforcing  the  statute.  The 
Supreme  Court  of  the  United  States  held  the  statute 
unconstitutional  as  a  denial  of  equal  protection  of 
the  laws. 

Heim  v.  McCall  involved  a  provision  of  the  labor 
law  of  the  State  of  New  York  which  required  that 
in  the  construction  of  public  works  by  the  State  or 
a  municipality  or  by  persons  contracting  with  the 
State  or  a  municipality,  only  citizens  of  the  United 
States  shall  be  employed.  Heim,  a  property  owner 
and  taxpayer  of  the  State  of  New  York,  sought 
to  restrain  the  Public  Service  Commission  from 

i 

declaring  certain  contracts  for  the  construction  of 
portions  of  the  subway  system  of  New  York  void 
for  violation  of  this  provision  of  the  labor  law.  The 
bill  was  dismissed  by  the  Court  of  Appeals  of  New 
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York  and  upon  appeal  to  the  United  States  Supreme 
Court  the  dismissal  was  affirmed  in  an  opinion  which 
did  not  even  refer  to  the  Tritax  case,  decided  earlier 
in  the  same  term.  Both  cases  involved  a  prohibition 
against  the  employment  of  aliens.  But  Heim  v. 
McCall  sustained  the  imposition  of  the  restriction 
on  contractors  seeking  to  do  business  with  the  State 
of  New  York  and  its  subdivisions  on  the  ground  that 
the  State,  acting  in  its  proprietary  capacity,  might 
prescribe  the  conditions  upon  which  it  will  permit 
public  work  to  be  done  on  its  behalf  and  that  regular 
tions  on  this  subject  suggest  only  considerations  of 
public  policy  with  which  the  courts  have  no  concern. 
Plaintiff’s  general  right  to  pursue  a  common  calling 
was  interfered  with  by  the  general  prohibition  in  the 
Arizona  statute  but  not  by  the  provision  of  the 
New  York  labor  law  which  would  have  prevented 
him  from  pursuing  his  calling  in  the  employment  of 
the  State  of  New  York. 

The  same  considerations  sustain  the  right  of  the 
Federal  Government  to  prescribe  conditions  to  be 
observed  by  those  seeking  to  do  business  with  it. 
While  the  appellant  in  Ellis  v.  United  States ,  206 
U.  S.,  246  (1907),  had  at  that  time  a  constitutional 
right  -  to  be  free  from  the  requirement  that  he  work 
his  employees  no  more  than  eight  hours  per  day  in 
his  general  business  activities,  he  had  no  such  legal 
right  to  work  his  employees  more  than  eight  hours 
per  day  if  he  wished  to  do  business  with  the  United 
States  Government. 

*  Lochner  v.  New  York ,  19S  U.  S.  45  (1905). 
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By  the  Public  Contracts  Act  Congress  has  declared 
that  it  will  purchase  supplies  only  from  persons  who 
will  agree  to  pay  their  employees  not  less  than  the 
minimum  wages  as  determined  by  the  Secretary  of 
Labor  to  be  the  prevailing  minimum  wages  within 
the  locality  in  which  the  supplies  are  to  be  manu¬ 
factured  or  furnished.  And  it  is  a  determination 
of  the  Acting  Secretary  of  Labor  made  pursuant  to 
this  statute  which  Appellants  assert  will  prevent  them 
from  being  able  to  do  business  with  the  United 
States  Government.  Clearly,  therefore,  unless  Ap¬ 
pellants  have  some  legally  protected  right  to  do 
business  with  the  United  States  Government,  it  can¬ 
not  be  said  that  the  prevailing  minimum  wage 
Determination  of  the  Acting  Secretary  of  Labor  has 
interfered  or  threatens  to  interfere  with  or  injure 
any  legal  right  of  the  Appellants. 

B.  Appellants  Have  No  Legal  Right  To  Do  Business  With 
the  United  States  Government 

I.  IT  IS  SETTLED  THAT  MERE  BIDDERS,  EVEN  LOW  BID- 
DERS.  HAVE  NO  LEGAL  RIGHT  TO  OBTAIN  GOVERN¬ 
MENT  CONTRACTS 

Appellants  refer  in  terms  to  their  “lawful  right  to 
bid  on  contracts  *  *  *  free  of  limitations  other  than 
those  imposed  by  Congress”  (Complaint,  par.  61,  (i), 
R.  36).  Obviously,  neither  the  Public  Contracts 
Act  nor  the  prevailing  minimum  wage  Determination 
of  which  the  Appellants  complain  prevents  them 
from  bidding  on  Government  contracts  on  any  terms 
thev  mav  choose.  Clearlv,  thev  mav  submit  bids 
without  including  the  minimum  wage  stipulations 
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pursuant  to  the  Determination.  What  Appellants 
really  complain  of,  however,  is  that  no  contracts 
will  be  awarded  them  unless  they  agree  to  pay  the 
prescribed  minimum  wage.  Discussion  of  inter¬ 
ference*  with  the  legal  right  to  “bid  free  from  limita¬ 
tions  other  than  those  imposed  by  Congress”  is, 
therefore,  beside  the  point.  The  real  question  is 
whether  Appellants  have  a  legal  right  to  obtain 
Government  contracts  free  from  the  minimum  wage 
requirements  of  the  Determination. 

That  no  person  has  a  legal  right  to  do  business  with 
the  Government  any  more*  than  he  has  a  right  to  do 
business  with  any  particular  private  individual  is 
not  now  open  to  argument.  Ellis- v.  United  Slates, 
supra;  Atkin  v.  Kansas ,  supra;  Heim  v.  McCall, 
supra;  Campbell  v.  City  of  Sew  York,  244  X.  Y.  317, 
155  X.  E.  028  (1027);  Scott  v.  V.  S.  44  Ct.  Cl.  524 
(1909);  B.  F.  Cummins  Co .  v.  Burleson ,  40  App.  D.  C. 
500  (1913):  O'Brien  v.  Carney.  G  F.  Supp.  701  (D.  C. 
Mass.  1934);  Colorado  Paring  Company  v.  Murphy, 
7S  Fed.  28  (C.  C.  A.  8th  1897),  appeal  dismissed  for 
want  of  jurisdiction.  1GG  U.  S.  719;  Molloy  v.  City  of 
Sew  Rochelle ,  198  X.  Y.  402,  92  X.  K.  94  (1910); 
Talbot  Paving  Company  v.  City  of  Detroit ,  109  Mich. 
G57,  07  X.  W.  979  (1890):  11*.  Ames  it1  Co.  v.  Wallace 
reported  in  1  S.  C.  D.  C.  (X.  S.)  238,  District  Court 
for  the  District  of  Columbia,  Feb.  1,  1935,  Kq.  Xo. 
57,  790,  affirmed  81  F.  (2nd)  414;  05  App.  D.  C.  150 
(1935):  Sorthwest  Motor  Company  v.  Wallace  (no 
opinion)  decree  dismissing  complaint  by  District 
fourt  for  the  District  of  Columbia,  May  25,  1934, 
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Eq.  Xo.  57,  189,  LX  1 1  Wash.  Law  Rep.  425.  Com¬ 
pare  People  ex  rel.  Cossey  v.  Grant ,  179  X.  Y.  417  for 
an  earlier  and  overruled  view.  Campbell  v.  City  of 
Xew  York,  supra. 

In  many  of  the  cases  cited  this  elementary  proposi¬ 
tion  that  no  person  has  a  legal  right  to  do  business 
with  the  Government  or  to  obtain  contracts  with  the 
Government  is  assumed  without  discussion  but  the 
decisions  are  predicated  upon  this  proposition. 

Campbell  v.  City  of  Xew  York,  supra,  involved  a 
provision  of  the  Xew  York  labor  law  requiring  that 
every  contract  involving  the  employment  of  laborers 
entered  into  by  the  State  or  a  municipal  corporation 
shall  contain  a  provision  requiring  each  laborer  to  be 
paid  not  less  than  the  prevailing  rate  for  a  day’s 
work  in  the  same  trade  or  occupation  in  the  locality 
within  the  state  where  such  public  work  is  to  be 
situated.  Plaintiff  sought  to  restrain  the ‘City  of 
Xew  York  from  awarding  contracts  containing  such 
provisions.  The  Court  of  Appeals,  in  an  opinion  by 
Chief  Judge  Cardozo,  dismissed  the  bill  and  at  155 
X.  E.  031  observed: 

The  contractor  takes  the  contract  as  the  state 
tenders  it,  or  leaves  it  altogether.  He  is  not 
injured  in  his  constitutional  rights  by  being 
put  to  the  election.  {Citing  cases.}  lie  may 
think  the  risk  too  great.  He  will  then  decline 
to  enter  into  relations  with  a  municipality  so 
exacting.  He  may  survey  the  risk  and  take  it. 
He  will  then  be  bound  by  the  promise'  accord¬ 
ing  to  its  meaning,  if  meaning  it  is  found  to 
have. 


In  Colorado  Paving  Co.  v.  Murphy .  supra,  plaintiff, 
the  lowest  bidder  on  a  municipal  paving  contract, 
sought  to  enjoin  the  members  of  the  Board  of  Public 
Works  of  the  City  of  Denver  from  entering  into  a 
contract  with  the  Colorado  Paving  Company  not¬ 
withstanding  plaintiff  was  the  lowest  bidder.  The 
lower  court  granted  a  temporary  injunction,  and 
the  Circuit  Court  of  Appeals  dismissed  the  temporary 
injunction.  At  7S  Fed.  30  the  court  stated  the 
question  to  be: 

Has  the  lowest,  but  unsuccessful,  bidder  for 
municipal  work,  any  such  vested  right  to  or 
interest  in  the  contract  for  it  as  will  enable 
him  to  maintain  a  suit  to  compel  its  award  to 
him.  and  to  enjoin  the  successful  bidder  and 
the  municipality  from  entering  into  a  contract 
for  the  performance  of  the  work  because  that 
contract  has  been  awarded  to  a  higher  bidder 
in  violation  of  the  usual  provision  in  city 
charters  that  such  work  shall  be  let  to  the 
lowest  reliable  and  responsible  bidder?  In 
other  words,  has  the  lowest  bidder  the  legal 
capacity  to  maintain  such  a  suit  as  that  at 
bar?  *  *  *  He  is  a  mere  bidder  for  some 

of  the  public  work  of  this  city— a  contractor, 
or  one  who  desires  to  be  a  contractor.  His 
interest  and  that  of  his  class,  *  *  *  is  to 

get  the  highest  price  for  their  work  and  ma¬ 
terials.  It  is  obvious  that  the  statute  was  not 
enacted  for  their  benefit  *  *  *.  How,  then, 
can  this  bidder  maintain  a  suit  for  their  viola¬ 
tion?  He  cannot  *  *  *  it  is  now  settled 

by  the  great  weight  of  authority  that  the  low¬ 
est  bidder  cannot  compel  the  issue  of  a  writ  of 
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mandamus  to  force  the  officers  of  a  munici¬ 
pality  to  enter  into  a  contract  with  him 
*  *  *.  And  the  courts  hold  that  he  cannot 

maintain  an  action  at  law  for  damages  for 
their  refusal  to  enter  intothe  contract  *  *  *. 
This  principle  is  as  fatal  to  a  suit  in  equity  as 
to  an  action  at  law.  It  goes  not  to  defeat 
any  particular  cause  of  action,  hut  to  defeat 
the  right  to  any  relief.  Nor  is  this  an  unjust 
or  inequitable  result.  One  who  offers  to  con¬ 
tract  to  do  work  for  a  city  that  he  knows  has 
the  right  to  reject  his  bid  ought  not  to  have 
the  power  to  compel  that  city  to  enter  into  a 
contract  with  him  simply  because  it  decides 
to  make  a  contract  for  the  same  work  with 
his  rival. 

In  O'Brien  v.  Carney ,  supra,  plaintiff,  whose  bid 
upon  a  contract  to  supply  the  Federal  Emergency 
Relief  Administration  with  concrete  was  rejected, 
sought  to  restrain  the  officials  of  the  Federal  Emer¬ 
gency  Relief  Administration  from  performing  the 
contract  awarded  to  plaintiff’s  competitor  who  had 
submitted  a  higher  bid.  The  District  Court  for  the 
District  of  Massachusetts  dismissed  the  bill  and 
stated  (0  Fed.  Supp.  702): 

There  was  no  contractual  relation  between 
the  complainant  and  the  administration  be¬ 
cause  his  offer  had  never  been  accepted.  If 
the  complainant  can  assert  any  rights  to  the 
award  which  this  court  can  recognize,  they,  I 
take  it,  must  spring  from  some  federal  statute. 
I  do  not  find  any  statute  which  in  express 
terms  confers  any  such  right  upon  a  low  bidder 
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whose  bid  has  been  rejected.  Rev.  St.  §  8709, 
41  U.  S.  C.  §  5  (41  U.  S.  C.  A.  §  5),  requires  that 
purchases  and  contracts  for  supplies  in  any 
department  of  government  shall  be  made  by 
due  advertising  for  proposals  except  when  the 
public  exigencies  require  immediate  delivery. 
It  must  follow  as  a  necessary  corollary  that 
this  act  imposes  a  duty  upon  the  department 
to  accept  the  proposal  most  advantageous  to 
the  government;  otherwise  the  statute  would 
be  meaningless.  It  has  been  so  held.  Scott 
v.  United  States ,  44  Ct.  Cl.  524. 

2,  NO  STATUTE  OF  THE  UNITED  STATES  CREATES  SUCH 

A  LEGAL  ttIGHT 

In  the  absence  of  some  statutory  provision  creating 
such  a  right  Appellants  clearly  have  no  legal  right  to 
do  business  with  the  Government.  The  only  statute 
which  might  possibly  be  thought  to  create  such  a 
right  is  the  statutory  provision  just  referred  to  in 
the  O'Brien  case.  Revised  Statutes,  §  3709  3  as  con¬ 
strued  by  the  courts  confers  no  discretion  upon 
government  contracting  officers.  Subject  to  the 
right  to  reject  all  bids  and  re-advertise,  a  Government 
contracting  officer  is  required  to  accept  the  bid  of  the 

3  R.  S.  §  3709:  “Except  ns  otherwise  provided  by  law  all 
purchases  and  contracts  for  supplies  or  services,  in  any  of  the 
departments  of  the  Government,  and  purchases  of  Indian 
supplies,  except  for  personal  services,  shall  be  made  by 
advertising  a  sufficient  time  previously  for  proposals  respect¬ 
ing  the  same,  when  the  public  exigencies  do  not  require  the 
immediate  delivery  of  the  articles,  or  performance  of  the 
service.  When  immediate  delivery  or  performance  is  re¬ 
quired  by  the  public  exigency,  the  articles  or  service  required 
may  be  procured  by  open  purchase  or  contract,  at  the  places 
and  in  the  manner  in  which  such  articles  are  usually  bought 
and  sold,  or  such  services  engaged,  between  individuals.” 
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lowest  responsible  bidder  upon  a  Government  con¬ 
tract.  Scott  v.  U.  S.  supra.  Yet  it  has  been  uni-> 

formlv  held  that  this  statute  confers  no  substantive 
*/ 

legal  rights  upon  bidders  seeking  Government  con- 
tracts  or  even  upon  those  conceded  to  be  the  lowest 
responsible  bidders.  American  Smelting  &  Re-  - 
fining  Co.  v.  United  States,  259  U.  S.  75  (1922): 
O'Brien  v.  Carney  supra.  The  same  conclusion  has 
been  reached  under  similar  Federal  statutes  and. 
municipal  charter  provisions.  B.  F.  Cummins  Co.  v. 
Burleson ,  supra  (Federal  statute);  United  States  v. 
New  York  and  Porto  Rico  S.  S.  Co.  239  U.  S.  88 
(1915)  (Federal  statute):  Colorado  Paving  Co.  v,. 
Murphy,  supra  (municipal  charter):  Molloy  v.  City 
of  New  Rochelle,  supra  (municipal  charter):  Talbot 
Paving  Co.  v.  City  of  Detroit,  supra  (municipal 
charter). 

Most  of  these  cases  have  arisen  at  the  instance  of 
disappointed  bidders,  admittedly  the  lowest  bidders, 
who  sought  to  restrain  government  contracting  offi¬ 
cers  from  entering  into  contracts  with  bidders  who 
had  submitted  higher  bids.  In  these  cases  the 
courts  have  uniformly  disposed  of  the  disappointed 
bidders'  contention  that  R.  S.  §  3709  or  similar 
enactments  creates  a  legal  right  to  a  contract  in  a 
low  bidder  with  the  reply  that  “the  statutory  re¬ 
quirements  were  for  the  protection  of  the  United 
States,  not  of  the  seller”.  American  Smelting  tfc 
Refining  Co.  v.  United  States,  259  U.  S.  at  p.  78.  This 
is  but  another  way  of  saying  that  R.  S.  §  3709  creates 

30— ■  -  *3 
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no  legal  right  on  the  part  of  prospective  contractors 
to  obtain  government  business  on  any  terms  and  that 
the  statute  does  not  alter  the  general  principle. 

Far  from  controverting  this  elementary  proposi¬ 
tion,  (  nilcd  Stale s  v.  Purcell  Kneel  ope  (’ ompany ,  240 
U.  S.  313  (1919),  supports  it.  There  the  bid  of  the 
Envelope  (ompany  to  supply  the  Post  Office  Depart¬ 
ment  with  envelopes  had  been  accepted  by  the 
Department  although  the  contract  had  not  been 
reduced  to  writing.  The  Supreme  Court  held  that 
the  acceptance  of  the  Envelope  Company's  offer 
created  a  binding  contract  and  established  a  contrac¬ 
tual  relation  between  the  United  States  and  the 
Envelope  ('ompany  and  that  it  made  no  difference 
that  the  contract  was  not  formally  signed  or  the 
bond  formally  approved  as  they  should  have  been, 
both  by  the  terms  of  the  contract  and  bv  statute  of 
the  L  nited  States.  The  only  questions  for  deter¬ 
mination  were,  in  the  language  of  the  court  (249 
U.  S.  at  317): 

First,  was  there  a  completed  contract 
between  the  Envelope  ('ompany  and  the 
United  States  through  its  Postmaster  General, 
and.  second,  if  there  was  such  contract,  what 
is  the  measure  of  damages? 

After  the  bid  of  the  Envelope  (  ompany  had  been 
accepted,  a  new  Postmaster  General  sought  to  reject 
the  bid  and  enter  into  a  contract  with  another  bidder. 
On  behalf  of  the  Postmaster  General  it  was  contended 
that  he  has  discretion,  and  when  exercised  it  is. 
paramount,  the  contract  not  having  been  consum- 
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mated,  and  that .  therefore,  it  was  within  his  power  to 
refuse  and  set  aside  the  decision  of  his  predecessor. 
But  the  court  decided  that  the  contract  had  been 
consummated  and  that  all  discretion  ended  upon  the 
consummation  of  the  contract.  In  the  course  of  its 
opinion  the  court  said  (249  U.  S.  at  3 IS): 

There  must  lx*  a  point  of  time  at  which  dis¬ 
cretion  is  exhausted.  The  procedure*  for  the 
advertising  for  bids  for  supplies  or  services  to 
the  Government  would  else  be  a  mockery — a 
procedure,  we  may  say,  that  is  not  permissive 
but  required  (§  3709,  Rev.  Stats.).  By  it  the 
Government  is  given  the  benefit  of  the  compe¬ 
tition  of  the  market  and  each  bidder  is  given 
a  chance  for  a  bargain.  It  is  a  provision, 
therefore,  in  the  in t ('rest  of  both  Government 
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and  bidder,  necessarily  giving  rights  to  both 
and  placing  obligations  on  both.  And  it  is  not 
out  of  place  to  say  that  the  Government 
should  be  animated  by  a  justice  as  anxious  to 
consider  the  rights  of  the  bidder  as  to  insist . 
upon  its  own. 

To  be  sure,  the  bidder  acquires  rights  when  by 
acceptance  hik  bid  has  ripened  into  a  contract.  But  ; 
by  no  stretch  of  the  imagination  can  this  language 
be  said  to  stand  for  the  proposition  that  a  person  who 
has  merely  made  a  bid,  much  less  a  person  who  is  not 
even  a  bidder,  has  any  rights  whatsoever  until  his  bid 
has  been  accepted.  Scott  v.  United  States,  supra, 
demonstrated  this  clearly  wheq  it  was  held  that  the 
government  contracting  officer  had  no  obligation  to 
accept  any  bid,  even  the  lowest  bid,  but  might  reject 
all  bids  and  readvertisc. 
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3.  SINCE  APPELLANTS  HAVE  NO  LEGAL  RIGHT  TO  DO  BUSI¬ 
NESS  WITH  THE  GOVERNMENT  AT  ALL.  THE  ASSERTED 
ILLEGALITY  OF  THE  MINIMUM  WAGE  DETERMINATION 
IS  IRRELEVANT. 

As  lias  already  been  pointed  out.  Appellants  have 
on  numerous  occasions  suggested  that  they  assert  a 
legal  right  “to  have  a  run  for  their  money.”  Much 
is  made  of  the  fact  that  it  is  the  illegality  of  the  pre¬ 
vailing  minimum  wage  Determination  which  will  pre¬ 
vent  them  from  bidding  successfully  for  government 
contracts.  But  all  of  the  cases  involving  R.  S.  §  3709 
completely  refute  Appellants’  proposition  that  the 
asserted  illegality  of  the  determination  creates  any 
legal  right  not  otherwise  existing. 

We  have  observed  that  R.  S.  §  3709  confers  no 
discretion  upon  government  contracting  officers. 
Whereas  under  the  Public  Contracts  Act  the  Secre¬ 
tary  of  Labor  must  obviously  exercise  judgment  and 
discretion  in  selecting  the  appropriate  boundaries  of 
a  “locality”  within  which  prevailing  minimum  wages 
are  to  be  ascertained,  and  must  exercise  judgment 
and  weigh  evidence'  in  ascertaining  what  minimum 
wages  are  in  fact  the  prevailing  minimum  wages, 
under  R.  S.  §  3709  the  Government  contracting  officer 
has  no  discretion  and  is  required  to  award  contracts, 
if  at  all,  to  the  lowest  responsible  bidder.  Yet  even 
under  this  non-discretionary  statute  the  courts  agree 
that  since  low  bidders  have  no  legal  right  to  obtain 
Government  contracts,  the  fact  that  they  have  lost 
such  contracts  solelv  because  the  Government  con- 
tract ing  officer  has  violated  the  non-discretionary,  or 
at  any  rate  less  discretionary,  mandate  of  R.  S.  §  3709 
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and  awarded  the  contract  to  a  higher  bidder  creates 
no  legal  right  in  the  disappointed  bidder  which  would 
entitle  him  to  relief.  American  Smelling  and  Refin¬ 
ing  Ca.  v.  V.  S.,  supra;  B.  F.  Cummins  Co.  v.  Burle¬ 
son,  supra;  Colorado  Paring  Company  v.  Murphy , 
supra;  O'Brien  v.  Carney,  supra;  Molloy  v.  City  of 
New  Rochelle ,  supra;  Talbot  Paving  Co.  v.  (V/?/  0/ 
Detroit,  supra.  A  fortiori  the  asserted  improper  ac¬ 
tion  of  the  Acting  Secretary  of  Labor  in  applying  the 
terms  of  the  discretionary  Public  Contracts  Act  can 
confer  upon  Appellants  no  legal  right  to  obtain  Gov¬ 
ernment  contracts,  and  having  no  legal  right  to  ob¬ 
tain  Government  contracts,  they  have  no  standing  to 
sue — no  standing  to  question  the  propriety  of  the 
prevailing  minimum  wage  Determination. 

In  view  of  certain  questions  suggested  in  the  course 
of  the  argument  on  Appellants'  petition  for. a  tem¬ 
porary  injunction  pending  the  determination  of  this 
appeal  it  seems  desirable  to  comment  upon  the  rele¬ 
vance  of  Red  Canyon  Sheep  C'o.  v.  I  ekes,  98  F.  (2d) 
308  (Gt.  App.  D.  C\,  1938).  Without  going  into  the 
complicated  facts  of  that  case  which  are  fully  set  out 
in  the  opinion  with  which  this  Court  is  familiar  it  is 
sufficient  to  say  that  the  legal  right  upon  which  the 
•Sheep  Company  relied  was  a  right  which  existed,  if 
at  all,  by  virtue  of  the  Taylor  Grazing  Act  which 
authorized  the  Secretary  of  the  Interior,  among 
other  things,  to  issue  or  to  cause  to  be  issued  permits 
to  graze  livestock  on  grazing  districts  “to  such  bona 
Jide  settlers,  residents,  and  other  stockholders  as 
under  his  rules  and  regulations  are  entitled  to  par- 
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ticipate  in  the  use  of  the  range,  upon  the  payment 

annually  of  reasonable  fees."  In  view  of  all  of  the 

provisions  of  the  statute  and  the  general  regulations 

which  had  been  issued  bv  the  Secretarv  of  the  Interior 
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this  Court  concluded  that  “looking  at  the  Act  in  the 
light  of  its  purpose  and  of  its  provisions  as  a  whole, 
we  think  that  the  Congress  intended  that  under  it 
livestock  owners,  who,  with  their  flocks,  have  been 
for  a  substantial  period  of  time  bona  fide  occupants 
of  certain  parts  of  the  public  domain,  and  who  are 
able  to  make  the  most  economic  and  beneficial  use 
thereof  because  of  their  ownership  of  lands,  water 
lights,  and  other  necessary  facilities,  and  who  can 
thus  bring  themselves  within  a  preferred  class  under 
the  regulations  by  which  the  Secretary  is  authorized 
to  implement  in  more  detail  the  general  policy  of  the 
Act.  are  entitled  to  grazing  permits  .  .  .  should  the 
Secretary  create  a  grazing  district  including  that 
portion  of  the  range  which  such  livestock  owners 
have  been  occupying.” 

As  we  understand  this  case,  it  decides  no  more  than 
that  the  provisions  of  the  Taylor  Act  as  a  whole 
indicate  a  Congressional  intention  to  entitle  persons, 
as  a  matter  of  right,  to  grazing  permits  upon  particu¬ 
lar  grazing  lands,  if  such  persons  have  by  continuous 
use  demonstrated  their  capacity  to  utilize  the  lands 
to  their  own  and  the  public's  advantage,  and  if  the 
Secretary  of  the  Interior  has  designated  the  particular 
lands  thus  used  as  grazing  lands.  The  legal  right 
which  this  Court  held  to  exist  in  this  case  was  a  right 
to  obtain  a  license  to  graze  particular  lands.  It  was  a 
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right  in  the  nature  of  a  right  in  rcm.  The  plaintiff 
by  its  operations  on  and  around  the  particular  lands 
in  question  had  entitled  itself  to  a  right  created  by 
the  statute. 

But  it  is  difficult  to  see  what  apt  analogy  may  be 
drawn  from  tin*  Red  Canyon  Sheep  case  to  the  case 
at  bar.  The  Red  Canyon  Sheep  case  is  more  like 
United  States  v.  Purcell  Envelope  C ompany ,  supra 7 
where  the  plaintiff’s  bid  upon  a  Government  con¬ 
tract,  had  been  accepted  and,  though  no  contract 
had  yet  been  formally  reduced  to  writing,  by  accept¬ 
ance  the  bid  had  ripened  into  a  contract.  In  those 
circumstances,  it  was  held  that  the  plaintiff  acquired 
a  legal  right — a  contractual  right  in  that  case — 
which  was  entitled  to  protection  against  the  con¬ 
tracting  officer  of  the  United  States.  But  in  the 
case  at  bar  we  take  it  these  Appellants  do  not  assert 
that  the  fact  that  they  have  previously  had  con¬ 
tractual  relations  with  the  United  States  creates  any 
legal  right  or  any  incipient  legal  right  to  have  further 
contractual  relations  with  the  United  States  Govern¬ 
ment.  Assuming  that  the  prevailing  minimum  wage 
Determination  may  prevent  these  Appellants  from 
becoming  the  “lowest  responsible  bidders”  upon 
future  Government  contracts,  and  assuming  that 
but  for  the  Determination  they  would  become 
“lowest  responsible  bidders,”  still,  as  the  cases  in¬ 
volving  R.  S.  §  3700  clearly  demonstrate,  they  would 
have  no  legal  right  to  obtain  Government  contracts. 
The  cases  just  referred  to  make  it  clear  that  in  the 
only  statute  which  might  be  relevant,  Congress  has 
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not  manifested  an  intention  that  lowest  responsible 
bidders  shall  be  entitled  to  Government  contracts. 
For  this  reason  we  submit  that  Red  Canyon  Sheep 
Company  v.  I  ekes  is  not  relevant  to  the  present 
inquiry  and  does  not  imply  or  suggest,  even  by  the 
remotest  analogy,  the  existence  of  any  legally  pro¬ 
tected  right  upon  which  these  Appellants  may  base  a 
standing  to  sue. 

In  their  Brief  (pp.  126,  127)  Appellants  make  much 
of  the  fact  that  in  the  cases  relied  on  by  them  the 
plaintiffs  in  the  tea  case  (Waite  v.  Macy,  246  U.  S. 
606),  and  the  postal  fraud  case  ( American  School  of 
Magnetic  Healing  v.  McAnnuliy ,  187  U.  S.  94)  and  the 
deportation  case  (Gegioir  v.  Uhl,  239  U.  S.  3)  did  not 
contend  that  they  had  rights  of  which  they  might  not 
be  deprived  by  Congress.  But  the  fact  is  that  they 
did  have  legally  protected  rights — to  use  the  mails, 
to  import  tea,  and  to  remain  in  the  country — which 
would  have  been  interfered  with  by  the  administra¬ 
tive  action.  Likewise,  the  plaintiffs  in  Philadelphia 
Company  v.  Stimson ,  223  U.  S.  605,  and  Pierce  v. 
Society  of  Sisters ,  268  U.  S.  510  were  found  to  have 
legally  protected  property  rights  which  were  inter¬ 
fered  with  by  the  administrative  action  in  the  one 
case  and  the  state  statute  in  the  other.  In  each  case, 
however,  it  was  the  existence  of  a  legally  protected 
right  which  occasioned  the  judicial  inquiry  as  to  the 
illegality  of  the  administrative  action.  But  here 
Appellants  have  no  legally  protected  right  to  obtain 
Government  contracts  or  to  maintain  their  competi¬ 
tive  position  to  obtain  Government  contracts.  This 
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is  the  reason  why  the  legality  or  illegality  of  the  De-» 
termination  is  irrelevant  and  why  the  cases  relied  on 
by  Appellants  are  irrelevant. 

4.  The  Secretary  of  Labor  Is  No  Merc  Stranger  to  Contracts  Entered 
Into  by  Agencies  of  the  United  States 

Appellants  have  sought  to  analogize  the  assertedly 
illegal  prevailing  minimum  wage  Determination  to 
the  situation  which  would  exist  if  the  Secretary  of 
Labor,  solely  as  an  individual,  had  personally  and 
physically  prevented  them  from  delivering  to  Govern¬ 
ment  contracting  officers  their  bids  upon  particular 
Government  contracts.  The  analogy  of  the  Secre¬ 
tary  of  Labor  “barring  the  door”  against  Appellants 
so  that  they  could  not  deposit  their  bids  with  the 
contracting  agency  has  been  seriously  put  forward  by 
the  Appellants.  This  extraordinary  suggestion,  of 
course,  is  necessary  if  the  Appellants  arc  to  convert 
this  case  into  one  analogous  to  one  in  which  by  fraud, 
collusion,  or  duress,  a  person  may  be  restrained  from 
interfering  with  another’s  contractual  relations. 

At  the  penalty  of  dignifying  this  rather  preposter¬ 
ous  suggestion  it  should  be  pointed  out  that  Congress 
itself  has  issued  its  mandate  to  the  head  of  every 
contracting  agency  of  the  United  States,  including 
all  of  the  Appellees  in  this  case,  directing  them  to 
require  as  a  part  of  any  contract  that  they  propose 
to  enter  into  on  behalf  of  the  United  States  Govern¬ 
ment,  or  any  agency  thereof,  a  stipulation  on  the 
part  of  contractors  that  persons  employed  in  the 
performance  of  the  contract  will  be  paid  “not  less 
than  the  minimum  wages  as  determined  by  the  Secre- 
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tary  of  Labor  to  be  the  prevailing  minimum  wages’* 
etc.  The  Secretary  of  Labor  is  thus  no  mere  stranger 
to  a  contract  between  an  agency  of  the  United  States 
and  any  private  person.  And  when  he  makes  a 
prevailing  minimum  wage  determination,  far  from 
being  an  officious  intermeddler  between  a  par¬ 
ticular  contracting  agency  and  a  particular  contrac¬ 
tor,  he  is  performing  a  statutory  duty.  And  assum¬ 
ing,  as  we  shall  show  is  not  the  case,  that  the  Acting 
Secretary  of  Labor  erred  in  the  performance  of  the 
statutory  duty  in  this  particular  instance,  the  pre¬ 
vailing  minimum  wage  Determination  was  nonethe¬ 
less  made  by  him  in  his  official  capacity,  acting 
under  color  of  office,  and  in  no  sense  can  he  be  re¬ 
garded  as  in  a  position  analogous  to  that  of  a  mere 
stranger  who  might  seek  to  prevent  these  Appellants 
from  depositing  their  bids  upon  Government  contracts. 

In  its  best  light  Appellants’  situation  is  no  different 
than  it  would  be  if  the  board  of  directors  of  a  private 
corporation  had  adopted  a  resolution  in  identical 
terms  with  the  Congressional  statute  here  involved 
but  providing  that  the  prevailing  minimum  wage 
determinations  were  to  be  made  by  the  general 
manager  of  the  corporation.  Would  the  Appellants 
seriously  assert  that  they  would  have  a  right  to 
restrain  the  general  manager  from  directing  the 
purchasing  agents  of  the  corporation  to  include  a 
stipulation  of  the  same  character  that  Government 
contracting  officers  will  insert  pursuant  to  the  pre¬ 
vailing  minimum  wage  Determination  m  the  present 
case?  We  think  not. 


€.  Appellants  Have  no  Legally  Protected  Right  to  be  Free 
From  Impairment  of  Their  Competitive  Position  to  Bid 
Successfully  for  Government  Contracts 

I.  NO  PERSON  HAS  A  LEGAL  RIGHT  TO  BE  FREE  FROM 
IMPAIRMENT  OF  A  COMPETITIVE  POSITION  OR  RELA-. 
TIONSHIP  IN  HIS  BUSINESS  AFFAIRS  GENERALLY.  MUCH 
EESS  A  RIGHT  TO  MAINTAIN  SUCH  A  POSITION  TO  BID 
SUCCESSFULLY  FOR  THE  BUSINESS  OF  A  PARTICULAR 
PERSON. 

From  some  of  the  Appellants’  pleadings  it  appears 
that  they  may  also  rely  upon  some  kind  of  an 
asserted  right  to  maintain  their  present  competitive 
position  in  relation  to  the  more  fully  integrated 
members  of  the  iron  and  steel  industry.  (Hee  Com* 
plaint,  Par.  61,  (iv),  R.  37,  38,  and  “Petition  For 
Temporary  Injunction  Pending  Final  Hearing  And 
Determination  Of  This  Cause  On  Appeal,”  Par.  15, 
top  of  p.  18.)  The  suggestion  here  seems  to  be  that 
prior  to  the  issuance  of  the  prevailing  minimum 
wage  Determination  Appellants  occupied  a  favor¬ 
able,  or  at  least  satisfactory,  competitive  position 
in  relation  to  their  more  fully  integrated  com¬ 
petitors;  that  while,  for  example,  their  transportation 
and  raw  material  costs  might  be  higher  than  those 
of  their  more  fully  integrated  competitors,  their 
labor  costs  were  lower;  that  the  relation  of  their 
composite  cost  factors  to  the  composite  cost  factors 
present  in  the  business  of  their  more  fully  integrated 
competitors  permitted  them  to  under-bid  those  com¬ 
petitors  on  Government  contracts.  According  to 
this  suggestion,  however,  the  effect  of  the  prevailing 
minimum  wage  Determination  will  be  to  deprive  the 
Appellants  of  their  low  cost  labor  factor  and  thus  to 
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alter  their  composite  cost  factor  to  their  competitive 
disadvantage  in  bidding  for  Government  contracts. 
If  any  legal  right  is  to  be  predicated  upon  the  sug¬ 
gestion,  it  must  be  that  the  Appellants  have  a  legal 
right  to  be  free  from  the  impairmant  of  their  com¬ 
petitive  position  to  do  business  with  the  United  States 
Government. 

While  the  Appellants  have  at  no  time  spelled  out 
the  suggestion  as  fully  as  this,  the  allegations  in  their 
complaint  and  the  argument  in  their  petition  for  a 
temporary  injunction  in  this  Court  clearly  indicate 
that  they  rely,  in  some  degree,  upon  some  such  novel 
proposition.  And  since  Appellants  arc  not  even  in 
the  position  of  actual  bidders  upon  any  particular 
contracts,  and  hence  cannot  even  bring  themselves 
within  the  class  of  disappointed  bidders  whose  claim 
of  legal  right  has  consistently  been  rejected  by  the 
courts,  they  must  fall  back  upon  some  such  novel 
assertion  if  they  are  to  demonstrate  that  the  prevail¬ 
ing  minimum  wage  Determination  will  interfere  with 
or  injure  any  legal  right  of  theirs.^ 

If  Appellants  have  a  legal  right  to  be  free  from  im¬ 
pairments  of  their  competitive  position  to  bid  suc¬ 
cessfully  upon  Goven  ment  contracts  resulting  from 
action  which  will  increase  their  labor  costs,  thev  must 
also  have  an  equally  valid  legal  right  to  be  free  from 
such  impairments  resulting  from  action  which' would 
increase  any  other  cost  factor  which  contributes  to 
their  competitive  position.  Yet,  could  it  be  asserted 
that  any  legal  right  of  these  Appellants  would  be  in¬ 
terfered  with  by  an  order  of  the  Interstate  Commerce 
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Commission  fixing  freight  rates  at  a  higher  level  than 
Appellants’  rates  now  are?  To  be  sure,  if  the  rates 
thus  fixed  were  themselves  unreasonable,  Appellants 
might  object  before  the  Interstate  Commerce  Com-  1 
mission  that  the  rates  were  confiscatory  and  hence 
violated  a  property  right  of  theirs.  But  if  the  rates 
thus  fixed  were  otherwise  reasonable,  could  it  be  that 
Appellants  might  still  object  to  them  and  obtain  the 
setting  aside  of  such  an  order  of  the  Interstate  Com¬ 
merce  Commission  on  the  ground  that  it  raised  their  j 
transportation  costs  and  thus  altered  thgir  competi-  j 
tivc  position  in  relation  to  their  competitors?  Or,  to 
remove  any  confusion  which  might  arise  from  intro¬ 
ducing  the  question  of  reasonableness  of  the  rates  so  | 
fixed,  suppose  that  the  Interstate  Commerce  Com¬ 
mission,  by  order,  reduced  the  freight  rates  to  which 
some  of  the  Appellants’  competitors  are  subject. 
Such  a  reduction  would  affect  Appellants’  position 
in  relation  to  such  competitors  just  as  surely  as  would 
an  order  rising  Appellants’  freight  rates.  Yet,  can 
it  be  supposed  that  Appellants  would  have  any  stand¬ 
ing  to  complain  of  such  an  order  decreasing  the  rates 
to  which  its  competitors  are  subject  while  not  de¬ 
creasing  their  own?  If  they  have  a  legal  right  to 
maintain  their  competitive  position  unimpaired,  they 
would  presumably  have  a  right  to  complain  of  such  [ 
an  order  decreasing  their  competitors'  freight  rates 
if  such  an  order  were  invalid. 

If  such  a  proposition  is  not  sufficiently  absurd  on  j 
its  fnce,  it  is  completely  exploded  by  Sprunt  <£  Son 
v.  United  States,  2S1  U.  S.  249,  2oG  (1929);  Edward  \ 
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Hines  Trustees  v.  United  States,  263  U.  S.  143,  147, 
148  (1923):  and  United  States  v.  Merchants  <0  Manu¬ 
facturers  Traffic  Association ,  242  U.  S.  17S  ( 1 9 1 G) . 

In  Sprunt  d*  Son  v.  United  States  the  plaintiff  had 
enjoyed  freight  rates  which  were  some  3.h  cents  per 
hundred  pounds  less  than  the  rates  of  competing 
shippers.  Upon  a  complaint  that  existing  rates 
discriminated  against  such  competing  shippers  and 
in  favor  of  the  plaintiff,  the  Interstate  Commerce 
Commission  had  ordered  the  railroads  to  remove,  in 
a  prescribed  manner,  the  undue  prejudice  against 
competing  shippers  and  the  preference  in  favor  of 
plaintiff  caused  by  the  freight  rates  in  question. 
The  railroads  involved  and  the  plaintiff  brought 
action  to  enjoin  the  enforcement  of  the  order,  and 
after  the  District  Court  sustained  the  validity  of 
the  order,  the  carriers  promptly  established  the  pre¬ 
scribed  rate  adjustment.  The  plaintiff  appealed  to 
the  Supreme  Court  of  the  United  States.  After 
observing  that  the  freight  rates  in  existence  prior  to 
the  order  had  given  plaintiff  a  competitive  advan¬ 
tage  and  hence  given  them  a  distinct  interest  in  the 
proceeding  before  the  Commission,  Mr.  Justice 
Brandeis  (281  U.  S.  255)  said: 

But  that  interest  alone  did  not  give  them  the 
right  to  maintain  an  independent  suit,  to 
vacate  and  set  aside  the  order.  Such  a  suit 
can  be  brought  by  a  shipper  only  where  a 
right  of  his  own  is  alleged  to  have  been  violated 
by  the  order.  *  *  *  appellants  have*  no 

independent  right  which  is  violated  by  the 
•order  to  cease  and  desist.  They  are  entitled 
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as  shippers  only  to  reasonableservice  unreason¬ 
able  rates  and  without  unj ustf discrimination. 
If  such  service  and  rates  arc  accorded  them, 
they  cannot  complain  of  the  rate  or  practice 
enjoyed  by  their  competitors  or  of  the  re¬ 
traction  of  a  competitive  advantage  to  which 
they  are  not  otherwise  entitled.  The  ad- 
vantage  which  the  appellants  enjoyed  under 
the  former  tariff  was  merely  an  incident  of, 
and  hence  was  dependent  upon,  the  right,  if 
any,  of  the  carriers  to  maintain  that  tariff  in 
force  and  their  continuing  desire  to  do  so. 
***** 

Appellants’  present  position  resembles  in  all 
essentials  one  which  was  put  forward  in 
Edward  Hines  Trustees  v.  Vnited  States,  263 
U.  S.  143,  147,  14S  and  United  States  v.  Mer¬ 
chants  A  Manufacturers  Traffic  Association, 
242  U.  S.  17S,  188.  There,  as  here,  the  plain¬ 
tiffs  were  deprived  by  the  order  of  the  Com¬ 
mission  of  a  competitive  advantage.  But  the 
plaintiffs  there,  as  here,  were  not  subjected  to 
or  threatened  with  any  legal  wrong. 

In  Edward  Hines  Trustees  v.  United  States,  supra, 
plaintiffs  objected  to  an  alleged  void  order  of  the 
Interstate  Commerce  Commission  directing  the  can¬ 
celation  of  a  penalty  charge  to  which  plaintiffs’ 
competitors  had  theretofore  been  subject.  The  im¬ 
position  of  the  penalty  charge  was  a  direct  benefit  to 
plaintiffs  since  it  subjected  their  competitors  to  a 
severe  handicap,  and  to  that  extent  curbed  the  activ¬ 
ities  of  these  rivals.  The  district  court  dismissed 
plaintiffs’  bill  on  the  ground  that  plaintiffs  had  not 


42 


► 


> 


shown  such  an  interest  in  the  subject  matter  as 
would  entitle  them  to  sue.  The  Supreme  Court 
affirmed  the  dismissal  and  Mr.  Justice  Brandeis, 
after  observing  plaintiffs’  allegation  that  the  order 
sought  to  be  set  aside  was  in  excess  of  the  Commis¬ 
sion’s  power,  said  (263  U.  S.  at  148): 

But  plaintiffs  could  not  maintain  this  suit 
merely  by  showing  (if  true)  that  the  Commis¬ 
sion  was  without  power  to  order  the  penalty 
charges  canceled.  They  must  show  also  that 
the  order  alleged  to  be  void  subjects  them  to 
legal  injury,  actual  or  threatened.  This  they 
have  wholly  failed  to  do.  It  is  not  alleged 
that  the  carriers  wish  to  impose  such  charges 
and,  but  for  the  prohibition  contained  in  the 
order,  would  do  so.  For  aught  that  appears 
carriers  are  well  satisfied  with  the  order 
entered.  Cancelation  of  a  charge  by  which 
plaintiffs’  rivals  in  business  have  been  relieved 
of  the  handicap  theretofore  imposed  may 
conceivably  have  subjected  plaintiffs  to  such 
losses  as  are  incident  to  more  effective  com¬ 
petition.  But  plaintiffs  have  no  absolute 
right  to  require  carriers  to  impose  penalty 
charges.  Compare  Interstate  Commerce  Com¬ 
mission  v.  Chicago ,  Rock  Island  &  Pacific 
Ry.  Co .,  218  U.  S.  88,  111.  Plaintiffs’  right 
is  limited  to  protection  against  unjust  dis¬ 
crimination.  For  discrimination  redress  must 
be  sought  by  proceedings  before  the  Commis¬ 
sion.  Its  findings  already  made,  and  the 
order  entered,  negative  such  claim  in  this 
connection.  The  correctness  of  those  find- 

•v  , 

ings  cannot  be  assailed  here;  among  other 
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reasons,  because  the  evidence  on  which  they 
were  made  is  not  before  the  Court.  Louisiana 
d*  Pine  Bluff  ljttj,  Co.  v.  \Jnited  States,  257 
U.  8.  114. 

The  Appellants’  position  in  the  present  case  is  pre^ 
cisely  parallel  to  that  of  the  plaintiffs  in  the  Hines 
and  Sprunt  cases.  In  the  latter  cases  the  assertedly 
invalid  orders  of  the  Commission  subjected  the  plain-' 
tiffs  to  competitive  disadvantages  by  removing 
penalty  charges  to  which  their  competitors  were 
subject,  in  the  one  case,  and  by  destroying  the  ad¬ 
vantages  which  they  enjoyed  in  freight  rate  differen¬ 
tials,  in  the  other.  In  our  own  case,  Appellants  tell 
us  that  the  assertedly  invalid  prevailing  minimum 
wage  Determination  will  subject  them  to  competitive 
disadvantages  by  destroying  the  advantages  over 
their  more  fully  integrated  competitors  which  they 
presently  enjoy  in  the  matter  of  minimum  wage 
differentials.  The  Supreme  Court  told  the  plaintiffs 
in  the  Hines  and  Sprunt  cases  that  they  had  no  legal 
right  to  be  free  from  the  impairment  of  their  com¬ 
petitive  positions  in  business  generally/  A  fortiori 

4  The  only  instances  in  which  anything  remotely  resem¬ 
bling  a  legal  right  to  be  free  from  the  impairment  of  a  com¬ 
petitive  position  has  been  recognized,  arise  under  unusual 
statutes  such  as  the  Transportation  Act  of  1920  which  im¬ 
posed  heavy  responsibilities  upon  rail  carriers  and  was  held 
to  create  a  reciprocal  right,  on  the  part  of  carriers  subjected 
to  such  responsibilities,  to  be  free  from  competition  carried 
to  the  point  of  destruction.  Texas  &  Pacific  Ry .  v.  Gulf,  etc., 
Ry.,  270  U.  S.  200  (192G). 

The  suggestion  of  the  existence  of  such  a  right  on  the  part 
of  radio  broadcasting  companies  which  was  made  in  the 
l.’t7<94— 3» 4 


Appellants  in  the  present  proceeding  have  no  legal' 
right  to  be  free  from  the  impairment  of  their  com¬ 
petitive  position  to  do  business  with  agencies  of  the 
United  States  Government.  Even  if  plaintiffs  could, 
as  we  shall  show  that  they  do  not,  demonstrate 
financial  loss  and  damage  as  a  result  of  the  impair¬ 
ment  of  their  competitive  position  the  damage  would 
be  damnum  absque  injuria. 

2.  SINCE,[APPEI  I  ANTS  HAVE  NO  LEGAL  RIGHT  TO  BE  FREE 
FROM  IMPAIRMENT  OF  THEIR  COMPETITIVE  POSITION 
TO  BID  SUCCESFULLY  ON  GOVERNMENT  CONTRACTS, 
THE  ASSERTED  ILLEGALITY  OF  THE  MINIMUM  WAGE 
DETERMINATION  IS  IRRELEVANT. 

Since  the  Appellants  have  no  legally  protected 
right  either  to  obtain  contracts  from  agencies  of  the 
United  States  Government  or  to  be  free  from  the 
impairment  of  such  economic  advantages  as  may 
enable  them  to  compete  successfully  for  contracts 
with  agencies  of  the  United  States  Government,  it 
becomes  unnecessary  and  improper  for  this  or  any 
Court  to  inquire  as  to  the  legality  or  illegality  of  the 
prevailing  minimum  wage  determination.  Or  stated 
differently,  since  Appellants  have  no  standing  to 
sue  at  all,  they  have  no  standing  to  assert  the  ille¬ 
gality  of  the  minimum  wage  determination. 

i 

In  the  Hines  case,  supra,  the  plaintiffs  objected 
that  the  order  which  subjected  them  to  competitive 
disadvantage  was  itself  void  and  that  but  for  the 

dissenting  opinion  in  Sykes  v.  Jenny  Wren  Co.,  (54  App.  D.  C. 
379, 78  F.  (2d)  729  (1935)  was  bused  squarely  on  the  assump¬ 
tion  that  such  a  right  would  not  have  existed  but  for  the 
Federal  Communications  Act  (4S  Stat.  1093;  47  U.  S.  C.  A. 

§  402). 
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void  order  they  would  have  suffered  no  damage.' 
“But,”  said  the  Court  at  203  U.  IS.  148,  “plaintiffs 
could  not  maintain  this  suit  morel v  bv  showing  (if 
true)  that  the  Commission  was  without  power  to 
order  the  penalty  charges  canceled.  They  must 
also  show  that  the  order  alleged  to  be  void  subjects 
them  to  legal  injury,  actual  or  threatened.  This 
they  have  wholly  failed  to  do.” 

In  Alabama  Power  Company  v.  Iekes,  302  U.  S. 
404  (193S),  affirming  91  F.  (2d)  303  (App.  D.  C.) 
and  in  Duke  Power  Co.  v.  Greenwood  County ,  302 
U.  IS.  485  (1938),  plaintiffs  asserted  a  similar  if  not 
identical  right  to  be  free  from  the  competition  of 
municipalities  vhich  was  made  possible  by  the 
assertcdly  unlawful  loans  made  to  the  municipalities 
by  the  Federal  Emergency  Administrator  of  Public 
Works.  While  conceding  that  plaintiffs  would  suffer 
real  damage  from  the  municipal  competition,  this 
Court  and  the  Supreme  Court  held  that  the  plaintiffs 
had  no  legally  protected  right  to  be  free  from  compe¬ 
tition  from  municipalities  and  that  the  damage 
suffered  was  damnum  absque  injuria.  For  the  pur¬ 
poses  of  disposing  of  the  case,  it  was  assumed  that 
the  action  of  the  Federal  Emergency  Administrator 
of  Public  Works  in  making  the  loans  to  the  munici¬ 
palities  was  illegal  either  as  a  contravention  of  the 
statute  or  of  the  Constitution  of  the  United  States. 

i 

Yet  this  Court  and  the  Supreme  Court  declined  to 
consider  the  asserted  illegality  since  the  plaintiffs, 
having  suffered  no  injury  to  a  legally  protected  right, 
were  not  entitled  to  assert  the  illegality  of  the  loans. 


I _ 


4  G 


To  the  same  effect  are  Tennessee  Electric  Poire r  Com - 
pany  v.  Tennessee  Willey  Authority ,  305  U.  S.  — , 
59  S.  Ct.  Rep.  300.  Xo.  27.  October  term  193S, 
decided  January  30,  1939;  Moffat  Tunnel  League  v. 
United  Stales ,  289  V.  S.  113  (1933). 

Just  as  the  plaintiffs  in  the  Hines  case,  in  the 
Alabama  Pourr  and  Duke  Power  cases  and  in  the 
TV  A  and  M  offal  cast's  had  no  standing  to  complain 
of  the  illegality  of  the  orders  and  actions  involved  in 
those  cases,  these  Appellants  have  no  standing  to 
assort  the  illegality  of  the  Determination  In  The 
Matter  Of  The  Prevailing  Minimum  Wages  In  The 
Iron  and  St  ('el  Indust  rv,  dated  January  10,  1939, 

t  %• 

issued  bv  the  Acting  Secretary  of  Labor,  and  this 

«  t 

Court  should  affirm  the  decree  of  the  District  Court 
dismissing  Appellants'  complaint. 


II 


IN  ANY  CASE,  THE  PREVAILING  MINIMUM  WAGE 
DETERMINATION  OF  WHICH  APPELLANTS  COM¬ 
PLAIN  IS  NOT  SUBJECT  TO  JIDICIAL  REVIEW 
IN  THIS  PROCEEDING 


A.  The  Prevailing  Minimum  Wage  Determination,  As 
Such,  Is  Not  Subject  to  Judicial  Review  Because  It  Is 
Not  An  Order  But  a  Mere  Determination  or  Finding 
of  Fact,  and  Appellants  Are  Under  No  Threat  of  Enforce¬ 
ment  of  Any  Order  Based  Upon  the  Determination. 

Aside  from  the  fact,  however,  that  Appellants  have 
no  legally  protected  right  which  might  be  interfered 
with  by  the  prevailing  minimum  wage  Determination 
for  the  iron  and  steel  industry,  there  is  a  question  of 
jurisdiction  in  the  strict  sense  which,  while  not 


specifically  urged  in  the  District  Court,  was'raised  by 
Appellees’  motion  to  dismiss  for  lack  of  jurisdiction 
over  the  subject  matter  and  cannot  be  ignored  or 
waived.  United  Staten  v.  Grijfin,  303  U.  S.  226 
(1938):  United  Staten  v.  Corrick  298  U.  S.  43")  (1936). 

The  Public  Contracts  Act,  itself,  orders  the  con¬ 
tractor  to  stipulate  that  he  will  pay  the  minimum 
wages  as  determined  by  the  Secretary  of  Labor  if  he 
is  to  obtain  a  contract  to  supply  the  Government 
with  the  products  of  an  industry  which  has  “been 
the  subject  matter  of  a  determination  by  the  Secre¬ 
tary  of  Labor.” 

The  Determination  is  thus  not  an  order  command¬ 
ing  Appellants  or  anyone  else  to  perform  an  act  or  to 
refrain  from  the  performance  of  an  act  :  it  is  a  quasi¬ 
legislative  determination  or  finding.  Neither  the 
Secretary  of  Labor  nor  any  of  the  other  Appellees 
have  issued  any  order .  based  upon  the  determination 
or  finding  of  prevailing  minimum  wages,  directing 
the  Appellants  or  anyone  else  to  bid  upon  Govern¬ 
ment  contracts  and  to  agree  to  pay  the  prescribed 
minimum  wage. 

And  since  the  occasion  for  judicial  consideration  of 
findingn  is  to  determine  whether  or  not  they  support  | 
an  order:’  it  is  clear  that  a  court  will  not  consider  or  j 
review  administrative  findingn  when  no  order  based  j 
upon  such  Jindingn  has  been  issued  and  is  before  the  ! 
court.  Shannahan  v.  U.  » S.,  303  U.  8.  ">96  (1938),  j 

-  i 

5  Con  sot  ithiUd  i'.d  Ison  Co.  v.  A.  L.  It.  />*.,  305  l*.  S.  197,  j 
Nos.  19,  2o  Oct.  Term,  193N.  Shield*  v.  Ctah  Idaho  Central  j 
It.  It.  Co.,  305  L\  S.  177,  No.  28-Oot.  Term,  1938. 
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U.  S.  v.  Atlanta  B.  A’  C.  R.  Co.,  282  U.  S.  522,  528 
(1931). 

In  the  Shannahan  case  the  National  Mediation 
Board  requested  the  Interstate  Commerce  Commis¬ 
sion  to  determine  whether  or  not  a  carrier  fell  within 
the  exemption  from  the  scope  of  the  Railway  Labor 
Act.0  Acting  pursuant  to  authority  conferred  upon 
it  by  Section  1  of  the  Railway  Labor  Act,  the  Inter¬ 
state  Commerce  Commission  had  determined: 

We  find  that  the  line  of  the  Chicago,  South 

Shore  and  South  Bend  Railroad  is  not  a  street, 

interurban,  or  suburban  electric  railway  within 

%/ 

the  meaning  of  the  exemption  proviso  of  the 
first  paragraph  of  Section  1  of  the  Railway 
Labor  Act,  as  amended  June  21,  1934,  and  is 
therefore  subject  to  the  provisions  of  that 
Act. 

Thereupon  Shannahan,  as  trustee  for  the  carrier  in 
question,  sought  to  invoke  the  jurisdiction  of  the 
federal  courts  under  the  Urgent  Deficiencies  Act  of 
October  22,  1 91 3,7  to  set  aside  the  alleged  order  of 
the  Commission.  Upon  the  appeal  from  the  decree 
of  the  three-judge  court  dismissing  the  bill,  Mr. 
Justice  Brandeis,  speaking  for  the  Supreme  Court 
said: 


First.  The  function  of  the  Commission  is 
limited  to  the  determination  of  a  fact.  Its  deci¬ 
sion  is  not  even  in  form  an  order.  It  “had  no 
character  of  an  order,  affirmative  or  negative” 
(citing  cases).  But  even  if  this  difficulty  is 


6  C.  GO  1 ,  48  Stilt.  1 185,  45  l\  S.  C.  sec.  151. 

7  C.  32,  3S  Stut.  208,  210,  20;  28  U.  S.  C.  secs.  41  (2S), 
40,  47. 
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overlooked,  others  are  insuperable.  The  deci¬ 
sion  neither  commands  nor  directs  anything  to 
be  done. 

The  determination  of  the  Commission  was  held  not 
to  be  reviewable  under  the  Urgent  Deficiencies  Act. 

The  function  of  the  Secretary  of  Labor  under  sec- 
tion  1  (b)  of  the  Act  is  limited  to  the  determination 
of  the  fact  of  the  prevailing  minimum  wage,  just  as 
the  function  of  the  Interstate  Commerce  Commission 
under  section  1  of  the  Railway  Labor  Act  is  limited 
to  the  determination  of  a  fact — namely  whether  the 
carrier  in  question  is  a  “street,  interurban,  or  sub¬ 
urban  electric  railway”  within  the  meaning  of  the 
exemption. 

The  Bfmnnahan  case  makes  it  clear  that  the  reason 

whv  the  Determination  is  not  reviewable  is  not  that 

%/ 

the  order  is  a  negative  order,  but  that  it  is  not  an 
order  at  all.  Furthermore,  the  fact  that  the  reviews 
sought  in  the  Shannahan  and  Atlantic  B.  cb  C.  R.  Co. 
cases  were  sought  under  the*  Urgent  Deficiencies  Act 
is  not  controlling.  The  Urgent  Deficiencies  Act  does 
not  create  or  limit  substantive  rights  but  merely 
provides  for  the  procedural  device  of  a  three-judge 
court  and  direct  appeal  to  the  United  States  Supreme 
Court  in  order  to  avoid  unnecessary  interference  with 
the  execution  of  important  administrative  orders.8 

The  doctrine  of  “negative”  orders  arose  under  the 
Commerce  Court  Act.®  In  construing  this  act  the 
Supreme  Court  held  that  as  the  intent  of  Congress  was 

8  /  'into/  States  v.  Griffin,  303  U.  S.  220  (1038). 

0  30  Stat.  539. 
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“to  relieve  parties  in  whole  or  in  part  from  the  duty  of 
obedience  to  orders  which  are  found  to  be  illegal,” 
there  was  jurisdiction  to  set  aside  only  those  kinds  of 
orders  which  there  was  jurisdiction  to  enforce;  that  a 
distinction  must  be  drawn  between  “affirmative” 
and  “negative”  orders;  and  that  jurisdiction  under  the 
Commerce  Court  Act  was  applicable  only  to  “affirma¬ 
tive”  orders.10  Since  the  abolition  of  the  Commerce 
Court,  that  rule  has  been  consistently  followed  in 
cases  brought  under  the  Urgent  Deficiencies  Act.11 
But  the  reason  behind  the  rule  that  neither  the 
Commerce  Court  Act  nor  the  Urgent  Deficiencies 
Act  confers  jurisdiction  to  review  “negative”  orders 
is  that  there  is  “jurisdiction  to  set  aside  only  those 
kinds  of  orders  which  there  was  jurisdiction  to 
enforce.12 

The  reasons  behind  the  rule  that  courts  lack 
jurisdiction  to  review  administrative  findings,  as 
such,  make  it  clear  that  the  limitation  arises  not 
from  the  Urgent  Deficiencies  Act,  but  from  funda¬ 
mental  limitations  upon  judicial  action.  The  pre¬ 
vailing  minimum  wage  Determination  here  under 
question  points  up  the  rationale  of  the  rule. 

In  the  first  place,  the  function  of  the  Secretary  of 
Labor  under  the  Act  is  a  quasi-legislative  function. 
The  determinations  of  prevailing  minimum  wages 


w  Proctor  <(•  Gamble  v.  V.  S.,  225  U.  S.  2S2  (1912); 
Iloolccr  v.  Knapp,  225  l*.  S.  302  (1912). 

11  l  .  S.  v.  Griffin,  supra  n.  11;  1  .  ,S\  v.  Curricle,  298  U.  S. 
435  (1930);  Standard  Oil  Co.  v.  C.  S.,  283  U.  S.  235  (1931); 
Piedmont  c0  Northern  II]/.  v.  I  .  S.,  280  U.  S.  409  (1930); 
Leh iyh  \  alley  It.  It.  v.  C.  S.,  243  U.  S.  412  (1917). 

12  L  .  S.  v.  Griffin,  supra  n.  11. 
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to  be  made  by  the  Secretary  of  Labor  fill  in  a  gap  in- 
the  Act.  Since  the  Court  clearly  would  not  under¬ 
take  to  review  and  invalidate  any  conditions  which 
Congress  itself  might  require  of  those  seeking  to  do 
business  with  the  Government  (Ellis  v.  I  .  S.,  supra) 
it  should  not  undertake  to  review  and  invalidate  a 
quasi-legislative  finding  of  fact  by  the  Secretary  of 
Labor  unless  it  is  also  prepared  to  go  further  and, 
in  an  outright  exercise  of  legislative  power,  make 
what  it  deems  to  be  a  proper  finding  or  determination. 
Clearly  such  a  course  would  involve  an  improper 
exercise  of  a  nonjudicial  power.13  Yet,  unless  the 
court  is  prepared  to  make  the  legislative  finding 
which  it  deems  proper,  the  review  and  invalidation  of 
a  particular  finding  or  determination,  as  such,  would 
leave  the  controversy  oscillating  between  the  Secre¬ 
tary  of  Labor  and  the  court  indefinitely  or  until  such 
time  as  the  court  might  surrender  its  judgment  for 
that  of  the  Secretary  of  Labor  or  the  Secretary  of 
Labor  might  surrender  his  judgment  for  that  of  the 
pourt.  In  the  meantime  the  statute  would  be  ren¬ 
dered  ineffectual. 

Approach  to  the  question  along  another  path  fur¬ 
nishes  illumination  of  a  slightly  different  aspect  of 
the  problem.  How  could  the  prevailing  minimum 
wage  Determination,  as  such,  be  enforced  against  the 
Appellants  any  more  than  the  finding  of  the  Com¬ 
mission  in  the  IShannahan  case,  or  the  notice  of  the 
Commission  in  V.  S.  v.  Illinois  Central  R.  It.  Co., 

1:1  of.  Chicago  Junction  Cane,  264  V.  S.  258,  264  (1924). 
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224  U.  S.  82  (1917),  or  the  report  of  the  Commission1  ! 
in  V.  S.  v.  Atlanta  B.  A’  C.  R.  Co.,  supra,  could  have 
been  enforced?  At  most,  as  was  said  in  the  Shanna-  ! 
lian  case,  it  could  be  no  more  than  the  basis  for 
possible  action  that  might  be  instituted  at  some  time 
in  the  future  if,  perchance,  Appellants  were  to  bid 
upon  and  obtain  government  contracts  and  there- 
after  violate  the  stipulation.  Then  action  based 
upon  the  determination,  to  obtain  liquidated  dam¬ 
ages,  or  to  recover  such  damages,  might  be  insti¬ 
tuted.14  And,  as  was  pointed  out  in  V.  S.  v.  Illinois  j 
Central  R.  R.  Co.,  supra  (244  U.  S.  at  89),  the  power 
of  a  court  to  stay  an  illegal  order  is,  in  a  sense,  re¬ 
ciprocal  to  its  power  to  enforce  compliance  with  an 
order,  if  lawful.  The  District  Court  would  have 
been  powerless  to  compel  attendance  at  the  hearing 
with  respect  to  which  the  notice  had  been  given  in 
the  Illinois  Central  case  and  “so”,  said  Mr.  Justice 
McKenna,  speaking  for  the  Supreme  Court,  “also 
was  it  without  lawful  authority  to  annul  that  notice 
or  to  enjoin  the  Commission  from  proceeding  in  the 
premises.” 

In  the  present  case,  just  as  this  Court  could  not  j 
compel  the  Appellants  to  bid  upon  Government  steel 
contracts,  to  submit  the  lowest  bids  and  thus  obtain 
contracts,  and,  having  obtained  contracts,  to  stipu¬ 
late  in  their  contracts  that  they  would  pay  the  pre¬ 
vailing  minimum  wage  as  found  by  the  Determina- 

14  of.  C nittd  Staten  v.  Los  Angelas  I.  S.  L.  R.  R.,  273  L\  S. 
299,  310  (1927). 
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tion.  so  also  is  it  without  power  to  annul  the  fact 
Determination. 

The  self-imposed  jurisdictional  limitation  upon  the 
review  of  administrative  findings  and  determinations 
except  for  the  limited  purpose  of  discovering  whether 
such  determinations  or  Jindings  provide  support  for 
an  order,  and  of  discovering  whether  or  not  such 
findings  are  in  turn  supported  by  substantial  evi¬ 
dence,  is  founded  upon  a  recognition  of  the  proper 
scope  of  the  judicial  function. .  The  assumption  of 
jurisdiction  to  review  determinations,  as  such,  would 
involve  the  exercise  of  a  legislative  function,  and 
would  impose  an  intolerable  and  futile  burden  upon 
the  judiciary  under  circumstances  where  it  is  without 
power  to  enforce  valid  determinations  against  anyone. 
Unless,  therefore,  these  Appellees  have  instituted  or 
threaten  to  institute  such  further  proceedings,  based 
upon  the  Determination,  as  present  on  proper  occa¬ 
sion  for  judicial  review,  this  Court  has  no  power  to 
review  the  Determination. 

B.  The  fact  that  this  is  a  proceeding  for  injunction  does  not 

bring  the  case  within  the  doctrine  of  the  Shields  and  A.  F. 

of  L.  cases 

None  of  these  Appellees  have  instituted  any  proceed¬ 
ings  or  threatened  to  institute  any  proceedings  which 
will  impose  upon  the  Appellants  any  duty  of  com¬ 
pliance  with  the  Determination.  None  of  these 
Appellees  have  issued  or  threaten  to  issue  any  order, 
based  upon  the  Determination,  commanding  Ap¬ 
pellants  to  perform  any  act  or  to  refrain  from  per¬ 
forming  any  act.  Since  these  Appellants  have  no 
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legal  right,  much  less  a  legal  duty,  to  do  business 
with  the  United  States  Government,  Appellees 
have  not,  and  indeed  cannot,  threaten  to  compel 
Appellants  to  perforin  any  duty  based  upon  the 
minimum  wage  Determination  of  the  Acting  Secre¬ 
tary  of  Labor  until  and  unless  thay  have  entered  into 
contracts  agreeing  to  pay  the  stipulated  minimum 
wages. 

Even  assuming  that  these  Appellees  will  in  the 
future  require  bidders  for  Government  steel  supply 
contracts  to  stipulate  that  they  will  pay  not  less 
than  the  minimum  wages  found  by  the  Determina¬ 
tion  to  be  the  minimum  wages  prevailing  in  particular 
localities,  such  a  requirement  by  any  of  these  Appel¬ 
lees  will  subject  Appellants  to  no  duty  of  compliance 
since  they  have  no  legal  right  or  duty  to  do  business 
with  the  Government  at  all  and  since  the  Govern¬ 
ment.  acting  in  its  proprietary  capacity,  like  any 
individual,  may  prescribe  such  specifications  for  the 
commodities  it  purchases,  and  may  prescribe  such 
other  conditions  as  it  may  see  fit  before  it  will  do 
business  with  any  particular  person. 

The  situation  is  thus  wholly  unlike  the  situation 
presented  in  Shields  v.  Utah  Idaho  Central  Railroad 
Company ,  305  U.  S.  177,  No.  28 — Oct.  Term,  1938. 
The  Shannahan  case  had  left  open  the  question 
whether  a  determination  that  a  carrier  was  not 
within  the  exemption  of  Section  1  of  the  Railway 
Labor  Act  is  reviewable  by  some  judicial  procedure 
other  than  that  provided  by  the  Urgent  Deficiencies 
Act.  In  the  Shields  case  the  carrier  sought  to  obtain 


judicial  review  of  such  a  determination  upon  a  com¬ 
plaint  seeking  to  restrain  the  United  States  Attorney 
from  instituting  criminal  proceedings  against  the 
carrier  for  its  disobedience  of  an  order  of  the  National 
Mediation  Board  requiring  the  posting  of  a  notice 
that  disputes  between  the  carrier  and  its  employees 
would  be  handled  under  the  Railway  Labor  Act. 

Here,  of  course,  the  National  Mediation  Board 
itself  had  instituted  the  “further  proceedings”  by  the 
issuance  of  an  order,  based  upon  the  Commission’s 
determination.  The  Railway  Labor  Act  imposed 
upon  the  carrier  a  duty  to  comply  with  the  order 
and  imposed  penalties  for  its  disobedience  and  im¬ 
posed  upon  the  United  States  Attorney  the  duty  to 
institute  proceedings  against  violators.  In  such  a 
framework,  of  course,  the  “further  proceedings”  have 
clearly  been  instituted  by  the  issuance  of  the  order 
which,  if  valid,  is  enforceable  against  the  carrier  and 
which,  reciprocally,  may  be  subjected  to  judicial 
review  and  set  aside  if  invalid. 

We  respectfully  submit  that  this  Court  properly 
thought  that  the  jurisdiction  to  review  administra¬ 
tive  action  “is  not  to  be  determined  by  the  name 
which  the  court  or  board  gives  it  but  should  be  de¬ 
cided  on  considerations  of  its  essence,  its  substance, 
its  intrinsic  nature.  Or  in  other  words  — what  is 
done  by  it.”  American  Federation  of  Labor  v.  Na¬ 
tional  Labor  Relations  Board,  App.  D.  C.  No.  7257, 
decided  February  27,  1939. 

We  also  submit  that  the  question  is  not  to  be  de¬ 
termined  by  the  mere  form  of  the  proceeding.  The 
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reason  why  the  Supreme  Court  declined  jurisdiction 
in  the  Shannahan  case  but  assumed  it  in  the  Shields 
case  is  not  to  be  found  in  the  fact  that  the  latter  case 
came  in  the  form  of  a  proceeding  for  injunction.  The 
reason  for  the  result  in  the  latter  case  is  that  an  order 
had  been  issued  by  the  National  Mediation  Board, 
based  upon  the  determination  of  the  I.  C.  C.,  and  that 
the  defendant  threatened  to  enforce  that  order  against 
the  carrier.  The  Supreme  Court  looked  first  to  the 
order  and  found  that  it  was  within  the  power  of 
Congress  to  authorize  the  National  Mediation  Board 
to  issue  orders  directing  carriers  subject  to  its  juris¬ 
diction  to  post  notices.  Then  it  looked  to  the  de¬ 
termination  of  the  I.  C.  C.  to  see  if  it  supported  the 
Mediation  Board’s  order ,  and  found  that  the  de¬ 
termination  was  supported  by  substantial  evidence. 

We  respectfully  submit  that  the  Shannahan  and 
Shields  cases,  taken  together,  did  not  require  this 
Court  to  dismiss  the  petition  in  that  case  merely 
because  the  proceeding  was  not  one  for  injunction.  Or, 
stated  differently,  if  the  A.  F.  of  L.  is  to  obtain  ju¬ 
dicial  review  of  the  Board’s  certificate  in  any  kind 
of  proceeding,  it  will  be  because  (a)  as  suggested  by 
this  Court,  the  effect  of  the  certificate  was  to  de¬ 
prive  the  A.  F.  of  L.  of  the  very  right  which  the 
National  Labor  Relations  Act  sought  to  secure  and 
protect,  and  <vb)  in  the  circumstances  presented  in 
the  particular  proceeding,  the  effect  of  the  certificate 
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is  to  subject  the  A.  F.  of  L.  to  an  obligation  of  com¬ 
pliance  from  which  it  cannot  escape.13 

D.  Conclusion 

This  court  has  no  jurisdiction  to  review  the  pre¬ 
vailing  minimum  wage  Determination  in  this  pro¬ 
ceeding.  This  jurisdictional  deficiency  is  not  related 
to  the  position  of  these  particular  Appellants,  but 
goes  to  the  power  of  the  court  to  review  the  Deter¬ 
mination,  as  such,  at  all. 

Whether  the'  Determination  would  be  reviewable 
in  connection  with  an  action  by  the  Attorney  General 
under  Section  2  to  enforce  liability  for  liquidated 
damages  in  a  proceeding  based  upon  a  decision  as  to 
a  violation  of  a  minimum  wage  stipulation,  or  an 
action  to  charge  the  contractor  with  the  additional 
cost  of  open-market  purchases  after  cancellation  of  a 
contract,  or  an  action  to  restrain  a  contracting  agency 
from  withholding  liquidated  damages  pursuant  to 

15  Utah  Fuel  Co.  v.  National  Bituminous  Coal  Commission, 
30")  l\  S.  — ,  .59  S.  Ct.  Hop.  409  (1939).  No.  528,  Oct.  Term 
1988,  decided  Jan.  30,  1939,  winch  held  only  that  this  Court 
erred  in  its  conclusion  [l  tah  Fuel  Co.  v.  Bitlminous  Coal  Com¬ 
mission ,  101  F.  (2d)  420  (1938)]  that  an  order  of  the  National 
Bituminous  Coal  Commission  was  not  subject  to  review  upon 
a  writ  of  injunction  since  the  Bituminous  Coal  Act  makes  no 
express  provision  for  injunctive  relief  and  provides  adequate 
opportunities  for  judicial  review  of  orders  by  other  means. 
The  order  of  the  Commission  involved  in  that  case  was  in  u 
sense  final  in  that  upon  its  execution  the  confidential  informa¬ 
tion  was  irrevocably  made  available  to  the  public.  But, 
whether  procedural,  preliminary  or  final,  the  order  involved 
was  in  fact  an  order  from  the  enforcement  of  which  plaintiff 
vovild  not  escape. 
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Section  2  or  an  action  to  restrain  the  Secretary  of' 
Labor  or  Comptroller  General  from  subjecting  a  con¬ 
tractor  to  the  disabilities  provided  for  in  Section  3 
are  questions  not  presented  in  the  present  case  and 
therefore  not  germane  to  this  discussion. 

In  any  case,  considerations  of  this  character  cannot 
affect  the  conclusion  as  to  the  status  of  the  complaint 
in  the  present  proceeding. 

C.  Nothing  in  the  Public  Contracts  Act  alters  the  general 
principle  that  the  courts  are  without  jurisdiction  to  review 
the  prevailing  minimum  wage  determinations  in  this  pro¬ 
ceeding 

1.  SECTION  5  DOES  NOT  ALTER  THE  RULE  THAT  FINDINGS 
ARE  REVIEWABLE  ONLY  TO  ASCERTAIN  WHETHER  THEY 
SUPPORT  AN  ORDER;  IT  SUPPORTS  THAT  RULE.  WHAT 
SECTION  5  ALTERS  IS  THE  RULE  THAT  FINDINGS  IN  SUP¬ 
PORT  OF  AN  ORDER  MUST  BE  SUPPORTED  BY  SUBSTAN¬ 
TIAL  EVIDENCE. 

Section  5  of  the  Act 16  provides  generally  that  the 

lf’  Sec.  5.  Upon  his  own  motion  or  on  application  of  any 
person  affected  by  any  rilling  of  any  agency  of  the  United 
States  in  relation  to  any  proposal  or  contract  involving  any 
of  the  provisions  of  this  Act,  and  on  complaint  of  a  breach 
or  violation  of  any  representation  or  stipulation  as  herein 
provided,  the  Secretary  of  Labor,  or  an  impartial  representa¬ 
tive  designated  by  him,  shall  have  the  power  to  hold  hearings 
and  to  issue  orders  requiring  the  attendance  and  testimony  of 
witnesses  and  the  production  of  evidence  under  oath.  Wit¬ 
nesses  shall  be  paid  the  same  fees  and  mileage  that  arc  paid 
witnesses  in  the  courts  of  the  United  States.  In  case  of 
contumacy,  failure,  or  refusal  of  any  person  to  obey  such  an 
order,  any  District  Court  of  the  United  States  or  of  any 
Territory  or  possession,  or  the  Supreme  Court  of  the  District 
of  Columbia,  within  the  jurisdiction  of  which  the  inquiry  is 
carried  on,  or  within  the  jurisdiction  of  which  said  person  who 
is  guilty  of  contumacy,  failure,  or  refusal  is  found,  or  resides 
or  transacts  business,  upon  the  application  by  the  Secretary 


Secretary  of  Labor  shall  have  power,  upon  his  own 
motion,  or  on  the  application  of  any  person  affected 
by  any  ruling  of  any  agency  of  the  United  States  in 
relation  to  any  proposal  or  contract  involving  any 
of  the  provisions  of  the  Act,  and  on  complaint  of 
breach  or  violation  of  any  representation  required  by 
the  Act,  to  hold  hearings,  to  require  the  attendance 
of  witnesses  and  the  production  of  evidence  under 
oath  (refusal  to  do  which  when  ordered  by  a  court 
of  the  United  States  being  punishable  as  a  contempt), 
to  make  findings  of  fact  after  notice  and  hearing 
(which  findings  of  fact  shall  be  conclusive  upon 
all  agencies  of  the  United  States,  and  if  supported 
by  the  preponderance  of  the  evidence,  shall '  be 
conclusive  in  any  court  of  the  United  States),  and 
“to  make  such  decisions,  based  upon  findings  of  fact, 
as  are  deemed  to  be  necessary  to  enforce  the  pro¬ 
of  Labor  or  representative  designated  by  him,  shall  have 
jurisdiction  to  issue  to  such  person  an  order  requiring  such 
person  to  appear  before  him  or  representative  designated  by 
him,  to  produce  evidence  if,  as,  and  when  so  ordered,  and  to 
give  testimony  relating  to  the  matter  under  investigation  or 
in  question;  and  any  failure  to  obey  such  order  of  the  court 
may  be  punished  by  said  court  as  a  contempt  thereof;  and 
shall  make  findings  of  fact  after  notice  and  hearing,  which 
findings  shall  be  conclusive  upon  all  agencies  of  the  United 
States,  and  if  supported  by  the  preponderance  of  the  evi¬ 
dence,  shall  be  conclusive  in  any  court  of  the  United  States; 
and  the  Secretary  of  Labor  or  authorized  representative  shall 
have  the  power,  and  is  hereby  authorized,  to  make  such 
decisions,  based  upon  findings  of  fact,  as  are  deemed  to  ba 
necessary  to  enforce  the  provisions  of  this  Act. 

17  Consolidated  Edison  Co.  v.  N.  L.  R.  B.,  supra  n.  5;  Shields 
V.  Utah  Idaho  Central  R.  R.  Co.,  supra  u.  5. 
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visions  of  this  Act.”  On  its  face.  Section  5  does  not 
purport  to  make  mere  determinations  and  findings ,  as 
such,  subject  to  judicial  review.  On  the  contrary,  the 
Act  authorizes  the  Secretary  to  make  decisions  to 
enforce  the  provisions  of  the  Act  and  provides  that 
such  decisions  shall  be  “based  upon  findings  of  fact” 
and  that  such  findings  ‘‘if  supported  by  the  pre¬ 
ponderance  of  the  evidence,  shall  be  conclusive  in  any 
court  of  the  United  States.”  The  effect  of  the  section 
is  not  to  alter  the  rule  that  findings ,  as  such,  are  not 
subject  to  judicial  review,  but  to  alter  the  general  rule 
that  findings  are  conclusive  upon  the  courts,  if  sup¬ 
ported  by  substantial  evidence 17  by  requiring  that  such 
findings  shall  be  conclusive  only  if  supported  by  the 
'preponderance  of  the  evidence.  But  the  findings 
which  must  be  supported  by  the  preponderance  of  the 
evidence  are  findings  supporting  such  decisions  as  are 
deemed  necessary  to  enforce  the  provisions  of  this 
Act.  Far  from  suggesting  a  Congressional  intent  to 
subject  to  judicial  review  findings,  not  related  to 
orders,  the  express  language  of  the  statute  clearly 
indicates  that  only  those  findings  upon  which 
decisions  are  based  are  to  be  reviewed  at  all. 

2.  PREVAILING  MINIMUM  WAGE  DETERMINATIONS  ARE 
NOT  DECISIONS  WITHIN  THE  MEANING  OF  SECTION  5. 

Now,  a  prevailing  minimum  wage  determination 
is  not  a  finding  in  support  of  a  decision  deemed 
necessary  to  enforce  the  provisions  of  the  Act. 
Prevailing  minimum  wage  determinations  are  a  part 
of  the  quasi-legislative  functions  dealt  with  by 
Section  4  and  have  no  relation  to  the  quasi-judicial 
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functions  involved  in  enforcement.  Decisions  neces¬ 
sary  to  the  enforcement  of  the  provisions  of  the  Act 
are  those  decisions  of  a  quasi-judicial  nature  which 
determine  that  there  have  been  violations  of  con¬ 
tractor  or  regular  dealer  stipulations  [Sec.  1(a)],  or  of 
minimum  wage  stipulations  [Sec.  1(a)],  or  of  8  hour 
day  and  40  hour  week  stipulations  [Sec.  1(c)],  or  of 
child  or  convict  labor  stipulations  [Sec.  1(d)],  or  of 
stipulations  as  to  working  conditions  [Sec.  1(e)]. 
Such  decisions  arc  quasi-judicial  in  nature  because 
they  impose  directly  upon  particular  persons  the 
liability  for  liquidated  damages  under  Section  2  and 
subject  such  persons  to  the  disabilities  provided  for 
in  Section  3. 

3.  SECTION  5  DEALS  ONLY  WITH  COMPLAINTS  OF  VIOLA- 
TIONS  OF  SECTION  1  STIPULATIONS  AND  PROVIDES  FOR 
HEARINGS,  GIVING  OF  EVIDENCE,  FINDINGS,  AND  DECI¬ 
SIONS  AS  TO  VIOLATIONS  OF  SUCH  STIPULATIONS 

Furthermore,  the  first  sentence  of  Section  5  defines 
the  scope  of  the  section  and  expressly  provides  that 
the  hearings  which  may  be  held  are  hearings  “on 
complaint  of  a  breach  or  violation  of  any  representa¬ 
tion  or  stipulation"  provided  for  in  Section  1.  Such 
hearings  may  be  held  by  the  Secretary  of  Labor 
“upon  his  own  motion  or  on-  application  of  any 
person  affected  by  any  ruling  of  any  agency  of  the 
United  States  in  relation  to  any  proposal  or  contract 
involving  any  of  the  provisions  of  this  Act.” 

After  such  hearings  (of  which  notice  must  be  given) 
findings  of  fact  shall  be  made  and  such  decisions, 
based  upon  such  findings  of  fact,  may  be  made  as 
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may  bo  doomed  necessary  to  enforce  the  provisions 
of  the  Act. 

The  findings  of  fact  and  the  decisions  which  may 
be  made  thereon  are  findings  of  fact  and  decisions 
upon  complaints  of  breaches  or  violations  of  the  stipu¬ 
lations  required  by  Section  1. 

If  the  language  of  this  section  were  construed  to 
relate  to  hearings  and  findings  of  fact  as  to  prevail¬ 
ing  minimum  wages  the  section  would  be  patently 
absurd.  Under  what  conceivable  circumstances 
would  the  Secretary  of  Labor  hold  prevailing  mini¬ 
mum  wage  hearings  “on  application  of  any  person 
affected  by  any  ruling  of  any  agency  of  the  United 
States  in  relation  to  any  proposal  or  contract  involv¬ 
ing  any  of  the  provisions  of  this  Act  .  . 

Appellants  have  suggested  in  the  court  below  that 
prevailing  minimum  wage  determinations  must  be 
comprehended  within  the  class  of  findings  dealt  with 
by  Section  5  since  no  question  could  arise  concerning 
a  “proposal"  except  a  question  arising  in  connection 
with  a  prevailing  minimum  wage  determination. 
But  this  is  not  the  case.  Earlier  drafts  of  the  Act 
make  it  clear  that  the  term  “proposal",  which  ap¬ 
pears  only  in  this  section  of  the  Act  as  finally  passed, 
is  used  synonymously  with  the  term  “bid."18  A 

Section  7  of  $.  3  ft  of),  74th  Congress,  introduced  by  Sena¬ 
tor  Walsh,  as  amended  bv  the  Committee  on  Education  and 

*• 

Labor  and  passed  hv  the  Senate  August  12,  1935,  provided: 
“Any  bid  or  proposal  received  by  an  agency  of  the  United 
States  may  be  rejeted  when  it  has  previously  determined 
.  .  .  that  the  person  submitting  the  same  has  previously 
breached  any  of  the  covenants  required  by  this  Act  and  that 
the  acceptance  of  such  bid  or  proposal  would  not  be  in  tiro 
public  interest.” 
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of  the  Section  1  (a)  stipulation  would  occur  upon  the 
contracting  agency  may,  and  frequently  has,  ruled 
that  a  particular  bidder  is  a  manufacturer  of,  or  a 
regular  dealer  in  the  goods  to  be  supplied  under  a 
contract  and  competitors  may,  and  frequently  have, 
complained  that  such  bidder  is  not  in  fact  a  manufac¬ 
turer  or  regular  dealer  and  that  an  immediate  breach 
awaid  of  any  contract  to  such  bidder.  Under  the 
ccrsisUnt  re  n  initiative  ccrMiucticn  of  Section  5 
of  the  Act  the  Secretary  of  Labor  has  on  numerous 
occasions  held  hearings  upon  complaints  either  from 
rival  bidders  or  from  contracting  agencies  themselves, 
to  determine,  in  advance  of  the  award  of  a  contract, 
whether  the  bidder  is  in  fact  a  manufacturer  or  regu¬ 
lar  dealer  as  represented.  Clearly,  Appellants’  con¬ 
tention  that  the  words  “in  relation  to  any  proposal” 
would  be  rendered  meaningless  if  Section  5  were 
construed  to  exclude  minimum  wage  determinations 
is  without  support.  On  the  contrary,  this  phrase 
of  the  Section  operates  to  give  contracting  agencies 
and  rival  bidders  an  administrative  remedy  in 
advance  of  the  award  of  government  contracts, 
against  violations  of  the  required  stipulations. 

Fuitheimore,  if  the  provisions  of  Section  5  are  con¬ 
strued  to  relate  to  minimum  wage  determinations, 
there  will  be  vested  in  the  Secretary  of  Labor  by 
the  Act  a  broad  power  of  inquisition  far  beyond 
the  expressed  intent  of  Congress  to  bestow  and  far 
beyond  the  needs  of  the  Secretary  of  Labor  in  deter¬ 
mining  prevailing  minimum  wages.  Under  Section 


64 


5  of  the  Act-  the  Secretary  of  Labor  has  power  “to 
hold  hearings  and  to  issue  orders  requiring  the  at¬ 
tendance  and  testimony  of  witnesses  and  the  produc¬ 
tion  of  evidence  under  oath”;  should  any  person  fail 
to  obey  such  an  order,  on  application  of  the  Secretary 
of  Labor  or  duly  authorized  representative — 

*  *  *  any  District  Court  of  the  United 

States  or  of  any  Territory  or  possession,  or  the 
Supreme  Court  of  the  District  of  Columbia, 
within  the  jurisdiction  of  which  the  inquiry  is 
carried  on,  or  within  the  jurisdiction  of  which 
said  person  who  is  guilty  of  contumacy,  failure 
or  refusal  is  found  or  resides  or  transacts  busi¬ 
ness  *  *  *  shall  have  jurisdiction  to  issue 

to  such  person  an  order  requiring  such  person 
to  appear  before*  him  or  representative  desig¬ 
nated  by  him,  to  produce  evidence  if,  as,  and 
when  so  ordered,  and  to  give  testimony  relat¬ 
ing  to  the  matter  under  investigation  or  in 
question  *  *  *. 

Failure  to  obey  the  order  of  the  court  is  punishable 
as  a  contempt. 

If  determinations  as  to  minimum  wages  prevailing 
in  “particular  or  similar  industries  or  groups  of  in¬ 
dustries”  are  construed  to  fall  within  the  scope  of; 
Section  5.  it  must  follow  that  the  Secretary,  “or  an 
impartial  representative  designated  by  him”  may 
command  the  presence  at  prevailing  minimum  wage 
hearings  of  any  individual  or  officer  of  any  partner¬ 
ship  or  corporation  engaged  in  any  line  of  business 
which  produces  commodities  which  are  the  subject  of 
Government  purchases  and  may  compel  the  producr 


tion  at  such  hearings  of  the  wage  records  of  all  indi¬ 
viduals,  partnerships  and  corporations  in  the  United 
States  engaged  in  any  line  of  business  which  produces 
commodities  purchased  by  the  Government,  whether 
or  not  such  persons  ever  have  had  or  ever  intend  to 
seek  business  relations  with  the  United  States  Gov¬ 


ernment.  The  power  thus  vested  in  the  Secretary 
of  Labor  would  be  so  broad  as  to  extend  to  almost 
every  industry  in  the  United  States.  So  to  interpret 
the  provisions  of  Section  5  would  be  to  impute  to 
Congress  an  intent  to  give  to  the  Secretary  of  Labor 
a  power  of  such  vague  extent  and  such  territorial 
sweep  as  to  invite  serious  constitutional  doubts.19 
It  is  believed  that  the  Appellants  would  not  seriously 
contend  that  Section  5  has  given  the  Secretary  of 
Labor  such  powers  to  inquire  into  their  affairs. 

When  Congress  delegates  limited  inquisitional 
powers,  it  does  so  expressly.20  Even  a  limited  power 
of  inquisition  is  not  to  be  lightly  inferred;  indeed  it 
may  be  doubted  that  an  implied  power  of  inquisition 
may  exist. 

The  power  of  subpoena  is  not  necessary  to  adduce 
wage  information  from  the  members  of  an  industrv 
who  seek  to  do  business  with  the  United  States 
Government.  The  880  page  record  which  preceded 
the  issuance  of  the  prevailing  minimum  wage 
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'Soo  JJarnnuin  v.  I.  C.  C..  21 1  U.  S.  407.  417,  418  (1908). 
Cf.  Section  11,  National  Labor  Relations  Act,  49  Stat. 
45o,  29  U.  S.  (\  A.,  See,  101.  Section  21,  Securities  and 
Exchange  Act,  48  Stat.  899,  15  U.  S.  C.  A.  Sec.  7Su. 


06 


Determination  now  under  attack  sufficiently  proves 
this.  Naturally,  persons  who  pay  a  low  minimum 
wage  may  be  expected  to  take  the  initiative  to 
see  that  low  wage  data  are  placed  before  the 
Secretary  of  Labor  and  that  every  argument  is 
made  to  show  that  such  low  wages  prevail  in  the 
“locality”  within  which  they  are  situated.  By  the 
same  token,  high-wage-paying  manufacturers  will 
take  the  initiative  to  see  that  high  wage  data  are 
made  available  in  order  to  avoid  the  destructive 
competition  of  low- wage-paying  competitors. 

The  occasions  on  which  the  power  of  subpoena 
will  be  required,  and  on  which  the  assistance  of  the 
judiciary  may  be  needed,  are  those  occasions  when 
the  Secretary  of  Labor  seeks  to  obtain  information 
from  a  person  charged  with  a  breach  or  violation  of 
the  stipulations  required  by  Section  1  and  threatened 
with  the  withholding  of  liquidated  damages  or  sub¬ 
jection  to  the  disabilities  provided  for  in  Section  3. 

Certainly  Section  5  should  not  be  so  construed  as 
to  create  a  broad  power  of  questionable  validity 
when  neither  legal  nor  administrative  considerations 
require  it.  If  the  section  is  construed  to  apply  only 
to  quasi-judicial  proceedings,  no  such  doubts  exist. 

Finally,  a  construction  of  Section  5  which  would 
bring  prevailing  minimum  wage  determinations  with¬ 
in  the  scope  of  that  section  would  render  an  important 
portion  of  the  provisions  of  Section  4  of  the  Act  mere 
surplusage.  Section  4  is  the  implementing  section 
which  authorizes  the  exercise  of  the  quasi-legislative 
and  administrative  functions  necessary  to  the  execu- 
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tion  and  administration  of  the  Act.  Reference  to 
the  penultimate  sentence  of  Section  4  brings  into 
sharp  relief  the  distinction  between  minimum  wage 
determinations  and  the  findings  upon  which  decisions 
are  to  be  made.  That  sentence  of  Section  4  provides: 

The  Secretary  of  Labor  or  his  authorized 
representative  shall  have  power  to  make  in¬ 
vestigations  and  findings  as  herein  provided 
and  prosecute  any  inquiry  necessary  to  his 
functions  in  any  part  of  the  United  States. 

The  findings  dealt  with  by  this  section  are  not  find¬ 
ings  upon  which  decisions  or  orders  are  to  be  based. 
And  that  being  the  case*,  there  is  no  reference  to 
hearings  or  orders  or  the  quantum  of  evidence  neces¬ 
sary  to  make  findings  in  support  of  an  order  con¬ 
clusive  in  any  court  of  the  United  States.  Clearly 
this  provision  of  Section  4  is  the  provision  which 
relates  to  and  authorizes  the  Secretary  of  Labor  to 
make  the  prevailing  minimum  wage  determinations 
which  arc  provided  for  in  Section  1  (b).  Yet  if 
prevailing  minimum  wage  determinations  are  con¬ 
strued  to  fall  within  the  scope  of  Section  5,  then  the 
provisions  of  Section  4  just  discussed  arc  useless 
and  mere  surplusage  since  under  such  a  construction 
of  Section  5  every  type  of  hearing  and  finding  would 
be  embraced  within  its  scope.  Such  a  construction 
should,  of  course,  be  rejected  in  favor  of  a  construc¬ 
tion  which  will  give  effect  to  all  of  the  provisions  of 
the  Act. 
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III 

THE  COMPLAINT  FAILS  TO  STATE  A  CAUSE  Of 
ACTION  IN  EQUITY  FOR  AN  INJUNCTION 

Even  if  appellants  have  a  legal  standing  to  sue 
(Point  I,  supra)  and  even  if  the  Determination  is 
subject  to  judicial  review  in  this  proceeding  (Point  II, 
supra),  the  Appellants  cannot  obtain  an  injunction 
against  the  enforcement  of  the  Determination  unless 
the  complaint  states  a  cause  of  action  in  equity  for 
an  injunction.  The  Appellees  contend  that  the  com¬ 
plaint  seeking  an  injunction  was  properly  dismissed 
because  it  fails  wholly  to  allege  facts,  apart  from 
mere  legal  conclusions,  disclosing  (a)  great  and 
irreparable  damage  to  Appellants,  (b)  the  threatened 
immediate  enforcement  of  the  Determination  by  all 
or  some  of  the  Appellees,  or  (c)  the  exhaustion  of 
administrative  remedies. 

A.  The  Allegations  of  Great  and  Irreparable  Property 
Damage  are  Insufficient  to  State  a  Cause  of  Action  for 
an  Injunction 

The  complaint,  in  summary,  merely  alleges  that 
the  Appellants  are  prospective  bidders,  some  of  whom 
at  times  have  obtained  Government  contracts;  that 
unless  the  Appellees  are  enjoined  from  enforcing  the 
Determination  the  Appellants  will  suffer  immediate 
and  irreparable  injury  in  that  they  will  be  deprived 
of  the  right  to  bid  free  of  limitations  other  than  those. 

\  '  s’ 

imposed  by  Congress;  that  if  they  submit  bids 
including  the  stipulation  they  may  be  estopped  from 
obtaining  a  judicial  decision  of  the  invalidity  of  the 


Determination  and  may  run  the  risk  of  penalties, v 
that  an  increase  in  the  Appellants’  minimum  wage 
rates  for  Government  business  will,  as  a  practical 
matter,  increase  the  rates  of  pay  for  all  employees 
even  when  not  engaged  in  Government  business; 
that  the  Appellants  will  not  be  able  to  compete  with 
the  larger  steel  companies  if  they  have  to  pay  the 
same  wages,  and  that  the  Appellants  have  no  ade¬ 
quate  remedy  at  law  (R.  30-38). 

The  complaint  does  not  allege  that  Government 
business  is  necessary  for  the  Appellants’  profitable 
operations  or  that  if  deprived  of  Government  business 
ui)on  refusal  to  stipulate  the  minimum  wages  fixed  by 
the  Determination  that  the  Appellants  cannot  obtain 
equally  profitable  private  business. 

The  Appellees  submit  that  these  general  allegations 
are  wholly  insufficient  to  disclose  the  great  and  irrep¬ 
arable  property  damage  to  Appellants  necessary  to 
state  a  cause  of  action  for  an  injunction.  California 
v.  Latimer ,  305  U.  S.  2 55,  260  (1939);  Hegeman 
Farms  Cor p.  v.  Baldinn ,  293  U.  S.  163,  170  (1934); 
IF.  Ames  dfc  Co.  v.  Wallace  et  al.,  not  officially  re¬ 
ported,  but  reported  in  1  S.  C.  D.  C.  (N.  S.)  238 
(Supreme  Court,  D.  C.),  affirmed,  81  F.  (2d)  414 
(App.  D.  C.,  1935);  United  States  Wood  Preserving 
Co.  v.  Sundmaker,  186  Fed.  678  (C.  O.  A.  6th,  1911); 
Colorado  Paving  Co.  v.  Murphy,  78  Fed.  28  (C.  C.  A. 
8th,  1897). 

In  the  Hegeman  case,  supra,  the  plaintiff,  a  whole¬ 
sale  milk  dealer,  sought  to  enjoin  administrative 
orders  of  the  Milk  Control  Board  of  New  York  fixing 
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prices  at  which  it  cou’d  purchase  and  sell  milk  on  the 
ground  that  the  differential  was  so  small  that,  in 
violation  of  the  Fourteenth  Amendment,  he  could 
earn  nothing  on  a  substantial  capital  investment. 
Affirming  dismissal  of  the  bill  of  complaint  in  equity 
for  failure  to  state  a  cause  of  action  (6  F.  Supp.  297, 
L.  Hand,  J.),  the  Supreme  Court  pointed  out  (p.  170) 
that  the  bill  of  complaint,  merely  alleging  generally 
that  the  plaintiff  could  not  obtain  a  fair  return  on  its 
property,  was  not  supported  by  the  necessary  de¬ 
tailed  statement  of  facts  disclosing  former  profitable 
operations  of  the  business  as  the  basis  for  allegations 
of  great  and  irreparable  injury. 

The  Ames  case,  supra,  is  closely  analogous  to  this 
case.  A  prospective  bidder  sought  to  enjoin  the 
Secretary  of  Agriculture  and  other  officials  from 
requiring  a  stipulation  in  a  proposed  Government 
contract  that  the  contractor  would  comply  with  the 
applicable  X.  R.  A.  Codes.  The  complaint  alleged 
that  the  Executive  Order  of  the  President,  No.  6646, 
requiring  such  a  stipulation  in  Government  contracts, 
was  not  authorized  by  the  National  Industrial  Re¬ 
covery  Act,  as  the  complaint  here  alleges  that  the 
Determination  was  not  authorized  by  the  Public 
Contracts  Act.  The  Supreme  Court  of  the  District 
of  Columbia,  dismissing  the  complaint  for  failure  to 
state  a  cause  of  action  in  equity  for  an  injunction, 
pointed  out  that  the  complaint  merely  alleged,  as 
here,  that  the  plaintiff  might  have  obtained  profitable 
contracts  and  that  such  injury  was  conjectural  and 
speculative  and  insufficient  to  show  the  great  and 
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irreparable  damage  necessary  for  an  injunction.  Thi^ 
Court  affirmed  the  decision  of  the  Supreme  Court] 
but  on  the  ground  that  the  case  had  become  mootj 
upon  repeal  of  the  National  Industrial  Recovery  Act] 

In  the  Sundmaker  and  Colorado  Paving  Co.  cases] 
supra,  the  Sixth  and  Eighth  Circuit  Courts  of  ApJ 
peals  similarly  held  that  a  prospective  bidder  failecj 
to  state  a  cause  of  action  for  an  injunction  to  restrain] 
Government  officials  from  awarding  contracts  tc[ 
Other  and  higher  bidders. 

It  is  submitted  that  the  Appellants  have  not  shown 
the  great  and  irreparable  injury  absolutely  require^ 
to  enjoin  Federal  officials  from  proceeding  to  enforc^ 
an  Act  of  Congress. 

B.  The  Complaint  Fails  to  Disclose  Sufficient  Threats  of 
Enforcement  of  the  Determination  by  the  Appellee^ 
Against  These  Appellants 

The  Appellants,  as  mere  prospective  bidders  op 
possible  future  contracts,  fail  to  allege  facts  disclosing 
a  threat  of  immediate  application  of  the  Determinaf 
tion  by  the  Appellees  against  the  Appellants.  With 
respect  to  the  Appellees,  the  Secretaries  of  thb 
Treasury,  War,  Interior,  and  the  Postmaster  GenL 
oral,  the  complaint  merely  alleges  that  they  “inten<J 
to,  and  will,  unless  the  injunctive  relief  prayed 
herein  is  granted,”  require  the  stipulation  with 
respect  to  minimum  wages  (R.  35).  The  complaint 
does  not  allege  with  respect  to  any  one  of  thesb 
Appellees  that  there  are  any  specific  contracts  whicji 
they  are  about  to  award.  It  is  submitted  that  such 
allegations  are  insufficient  to  disclose  a  threat  o]f 
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immediate  enforcement  of  the  Determination  against 
the  Appellants  by  these  Appellees  which  is  necessary 
to  state  a  cause  of  action  for  an  injunction.  Cali¬ 
fornia  v.  Latimer,  supra;  Ex  Parte  La  Prade,  289 
U.  S.  444,  458:  Champlin  Rfg .  Co.  v.  Commission, 
286  U.  S.  210-  238. 

C.  The  Complaint  Fails  to  Allege  That  the  Appellants  Have 
Exhausted  Their  Administrative  Remedies  Under  the 
Public  Contracts  Act 

The  complaint  fails  to  state  a  cause  of  action  for 
injunctive  relief  because  it  fails  wholly  to  allege  that 
the  Appellants  have  exhausted  the  administrative 
remedies  provided  by  Section  G  of  the  Public  Con¬ 
tracts  Act  which  permits  exemptions  in  some  in¬ 
stances  in  the  public  interest  or  to  prevent  injustice 
or  undue  hardship.  The  report  of  the  Public  Con¬ 
tracts  Board  recommends  that  after  the  Determina¬ 
tion  bv  the  Secret arv  of  Labor  a  studv  should  be 
made  to  determine  exemptions  under  Section  6 
(R.  207).  The  Determination  expressly  recognizes 
that  exemptions  may  be  made  (R.  251).  The  Appel¬ 
lants  are  not  entitled  to  have  the  exemptions  made 
before  the  Determination.  Until  they  seek  and 
are  denied  exemptions  from  the  Determination  the 
Appellants  have  no  standing  to  seek  relief  by  injunc¬ 
tion.  Myers  v.  Bethlehem  Corp.,  303  U.  S.  41,  51; 
liegeman  Farms  Corp.  v.  Baldwin,  293  U.  S.  1G3,  172; 
P.  F.  Peterson  Baking  Co.  v.  Bryan,  290  U.  S.  570, 
575;  Red  River  Broadcasting  Co.  v.  Federal  C.  Com¬ 
mission,  9S  F.  (2d)  282  (App.  D.  C\). 


The  complaint  fails  wholly  to  allege  that  the 
Appellants  have  exhausted  their  administrative 
remedies,  cither  under  Section  6  of  the  Act,  or  other¬ 
wise.  The  recommendations  of  the  Public  Contracts 
Board  recommend  that,  subsequent  to  the  Determi¬ 
nation,  a  study  be  made  of  the  position  of  the  smaller 
companies  in  competition  for  Government  business 
in  order  that  the  Board  might  be  placed  in  a  position 
to  advise  th‘o  Secretary  of  Labor  with  respect  to 
requests  for  exemptions  under  Section  6  of  the  Act. 
should  the  occasion  ari.se  (It.  207).  The  Determi¬ 
nation  expressly  recognizes  that  exemptions  may 
become  proper  in  some  circumstances  (R.  251). 

1.  Administrative  Remedies  V rider  Section  6. — 
Section  0  of  the  Act  provides  that  upon  a  written 
finding  by  the  head  of  a  contracting  agency  that  the 
inclusion  in  a  proposal  or  contract  of  a  stipulation 
set  forth  in  Section  1  of  the  Act  will  seriously  impair 
the  conduct  of  Government  business,  the  Secretary 
of  Labor  shall  make  exceptions  in  specific  cases  or 
otherwise  when  justice  or  the  public  interest  will  be 
served  thereby.  The  complaint  does  not  allege 
that  the  appellants  presented  any  facts  to  the  head  of 
any  contracting  agency,  through  whom  they  wished 
to  obtain  Government  contracts,  to  supply  the  basis 
for  a  written  finding  that  the  inclusion  of  the  stipu¬ 
lation  will  seriously  impair  the  conduct  of  Govern¬ 
ment  business  by  increasing  costs  or  for  any  other 
reason. 

Section  6  also  provides  that  upon  the  joint  recom¬ 
mendation  of  a  contracting  agency  and  a  contractor 
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the  Secretary  of  Labor  may  modify  the  terms  of 

•*  V  i/ 

an  existing  contract  respecting  minimum  rates  of 
pay  and  maximum  hours  of  labor  as  he  mav  find 
necessary  and  proper  in  the  public  interest  or  to  pre¬ 
vent  injustice  and  undue  hardship.  The  complaint 
does  not  allege  that  the  Appellants  have  sought  this 
administrative  remedy  by  obtaining  contracts,  stip¬ 
ulating  to  pay  the  minimum  wage,  and  then  seeking 
the  administrative  remedy. 

Section  6  also  provides  that  the  Secretary  of  Labor 
may  provide  reasonable  limitations  and  may  make 
rules  and  regulations  allowing  reasonable  variations, 
tolerances,  and  exemptions  to  and  from  any  provision 
of  the  Act  respecting  minimum  rates  of  pay  and  max¬ 
imum  hours  of  labor  or  the  extent  of  the  application 
of  this  Act  to  contractors,  as  hereinbefore  described 
in  the  statute.  The  complaint  fails  to  allege  that 
any  remedy  lias  been  sought  under  this  provision. 

The  Appellants  did  not  allege  in  their  complaint 
but  now  argue  (Br.  138-143)  that  no  administrative 
remedy  is  available  under  Section  6  because  the  head 
of  a  contracting  agency  would  have  to  request  the 
exemption  under  the  first  sentence  of  Section  6;  be¬ 
cause  the  Appellants  would  have  to  enter  into  a  con¬ 
tract  to  seek  the  exemption  under  the  second  sentence 
of  Section  6;  and  because  an  opinion  of  the  Acting 
Solicitor  of  Labor  to  the  Administrator  dated  August 
10,  1938,  indicates  that  no  exemption  would  be  made 
under  the  third  sentence  of  Section  6  based  on  the 
fact  that  the  appellants  are  small  companies.  The 
appellants  are  not  entitled  to  have  the  exemptions 
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made  before  the  Determination,  raising  the  question, 
of  the  necessity  of  exemptions,  is  promulgated. 

It  is  submitted  that  until  the  Appellants  seek  and 
are  denied  an  exemption  by  the  Secretary  they  have 
no  standing  in  equity.  Myers  v.  Bethlehem  Corp., 
303  U.  S.  41,  o\  (1,938);  Hegeman  Farms  Corp. 
Baldwin ,  293  U,  S,  163,  172  (1934);  P.  F.  Peterson 
Baking  Co.  v.  Bryan,  290  U,  S,  50,  55  (1934);  Red 
River  Broadcasting  Co.  v.  Federal  C.  Commission,  98 
F.  (2d)  282  (App.  D.  C.  1938);  Mallory  Coal  Co.  v. 
National  Bituminous  Coal  Commission ,  99  F.  (2d)  399 
(App.  D.  C.  1938). 

Appellants  assert,  however,  that  under  their  con¬ 
struction  of  Section  6  of  the  Public  Contracts  Act 
any  request  for  administrative  relief  would  be  futile 
since  the  provisions  of  that  section  do  not  permit 
them  to  seek  and  obtain  relief  in  their  present  situa¬ 
tion.  They  rely  upon  the  fact  that  Appellees  have 
not  pointed  to  any  provision  in  Section  6  under 
which  Appellants  might  apply.  Further,  they  con¬ 
tend  that  an  intra-dcpartmental  opinion  rendered 
by  the  Ac  ting  Solicitor  of  Labor  to  the  Administrator 
of  the  Public  Contracts  Division  on  August  10,  1938, 
indicates  that  the  Secretary  of  Labor  has  in  advance 
denied  Appellants’  administrative  relief.  In  short, 
Appellants  contend  that  since  in  their  opinion  they 
probably  would  not  get  administrative  relief  if  they 
applied  for  it,  this  fundamental  requirement  should 
be  dispensed  with  in  this  case. 
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In  the  first  place,  of  course,  Appellants’  construc¬ 
tion  of  the  language  of  Section  6  is  not  controlling. 
Until  they  submit  the  question  to  the.  Secretary  of 
Labor  and  obtain  the  Secretary’s  construction  of  the 
language  authorizing  him  to  grant  exemptions, 
tolerances,  and  variations  under  certain  circumstances 
it  certainly  cannot  be  said  that  exemptions  would  be 
denied  bv  the  Secretary  of  Labor  for  want  of  statu- 
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torv  authority. 
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As  for  the  intra  departmental  opinion  of  the  Acting 
Solicitor,  it  is  enough  to  say  that  that  opinion'  was 
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rendered  in  connection  with  particular  facts  arising 
in  another  industry — the  soap  industry.  The  con¬ 
clusion  reached  by  the  Acting  Solicitor  upon  par¬ 
ticular  facts  in  one  industry  is  no  infallible  guide  to 
the  conclusion  he  would  reach  upon  particular  facts 
arising  in  another  industry*.  Again,  it  may  be 
observed  that  opinions  of  the  Acting  Solicitor  of 
Labor,  no  less  than  constitutional  decisions  of  the 
Supreme  Court  of  the  United  States,  are  subject  to 
review  and  reversal  upon  a  showing  of  their  error. 
In  any  event,  in  the  present  posture  of  the  case,  there 
is  no  showing  that  if  the  opinion  of  the  Acting 
Solicitor  of  Labor  were  adhered  to,  these  Appellants 
might  not  be  able  to  adduce  factors  other  than  mere 
size,  which  would  entitle  them  to  administrative 
relief. 

The  Appellants’  belief  that  the  administrative 
remedies  of  Section  6  could  not  be  successfully 
invoked  does  not  remove  the  necessity  for  recourse 
tq  and  exhaustion  of  these  administrative  remedied 
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before  judicial  relief  by  injunction  is  sought.  Ad¬ 
ministrative  remedies  must  be  exhausted  even  though 
one  protesting  against  an  administrative  determina¬ 
tion  “mav  believe  that  his  search  will  be  futile.” 

%/ 

Mallory  Coal  Co.  v.  National  Bituminous  Coal  Com¬ 
mission,  supra ,  p.  407;  Red  River  Broadcasting  Co. 
v.  Federal  C.  Commission ,  supra. 

2.  Administrative  Remedies  Apart  from  Section  6. — 
Furthermore,  the  complaint  does  not  allege  that  the 
Appellants  sought  an  exception  either  before  or 
after  the  promulgation  of  the  Determination  based 
not  only  on  the  express  provisions  of  Section  6  but 
also  on  the  general  powers  of  the  Secretary  under 
Section  4  to  administer  the  Act,  to  make  investiga¬ 
tions  and  findings,  and  to  make  rules  and  regulations. 
One  who  complains  of  a  regulation  or  determination 
promulgated  under  legislative  authority  as  improper 
should  seek  a  modification  from  the  officer  promulgat¬ 
ing  the  regulation  or  determination  even  though  there 
is  no  express  statutory  procedure  for  such  relief. 
Red  “C”  Oil  Co.  \.  North  Carolina,  222  U.  S.  380, 
394;  cf.  Ely  Goldsmith  v.  U .  S.  Bd.  of  Tux  Appeals, 
270  U.  S.  117  (— ). 

IV 

THE  COMPLAINT  DOES  NOT  STATE  A  CAUSE  OF 
ACTION  FOR  DECLARATORY  JUDGMENT 

The  complaint  alleging  that  Appellants  are  pros¬ 
pective  bidders  who  wish  to  bid  on  Government  con¬ 
tracts  without  complying  with  the  allegedly  invalid 
Determination,  does  not  state  a  justiciable  case  or 
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controversy  which  is  a  jurisdictional  prerequisite  to  a 
declaratory  judgment  by  a  federal  court.  The 
complaint  does  not  allege  that  any  of  the  Appellants 
is  at  present  a  contractor  with  definite  rights  under 
a  Government  contract  who  does  not  wish  to  abide 
by  a  stipulation  with  respect  to  the  Determination,, 
or  even  that  any  of  the  Appellants  is  the  lowest  re¬ 
sponsible  bidder  on  a  Government  contract  which 
has  not  been  given  to  it  solely  because  of  its  failure 
to  agree  to  abide  by  the  Determination.  The  com¬ 
plaint  merely  alleges  that  Appellants  wish  to  bid  on 
Government  contracts.  They  cannot  obtain  a  de¬ 
claratory  judgment  upon  a  “hypothetical  state  of 
facts'’  which  assumes  that  they  are  contractors  with 
definite  contractual  rights  who  do  not  wish  to  abide 
by  the  Determination.  Electric  Bond  Co.  v.  Cormri’n, 
303  U.  S.  419;  Aetna  Life  his.  Co.  v.  Haworth ,  300 
U.  S.  227;  Ashwander  v.  Tennessee  Valley  Authority , 
293  U.  S.  288,  324.  Even  if  the  allegations  of  the 
complaint  did  allege  a  justiciable  controversy  it  is 
submitted  that  upon  the  facts  of  this  case  Appel¬ 
lants  as  mere  prospective  bidders  on  Government 
contracts  should  be  denied  a  declaratory  judgment 
in  the  judicial  discretion  of  the  court.  Aetna  Casu¬ 
alty  and  Surety  Co.  v.  Quarles,  92  F.  (2d)  321  (C.  C. 
A.  4th).  Moreover,  this  Court  in  the  absence  of  an 
exercise  of  the  judicial  discretion  of  the  District 
Court,  should  not  pass  upon  this  question. 


< 
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V 

IN  SUBSTANCE  THIS  IS  A  SUIT  AGAINST  THE  UNITED. 

STATES  WHICH  HAS  NOT  CONSENTED  TO  BE 

SUED 

The  United  States  cannot  be  sued  without  its  con-, 
sent.  M orrison  v.  II ' ork ,  266  U.  S.  481 , 4S6.  Whether 
a  suit  is  in  effect  brought  against  the  United  States 
depends  upon  the  effect  of  the  decree  sought,  not 
upon  the  mere  joinder  or  nonjoinder  of  the  United 
States  as  a  formal  party  to  the  record.  Louisiana 
v.  McAdoo,  234  U.  S.  627,  629;  Goldberg  v.  Daniels  y 
231  U.  S.  219,  221-222, 

In  Morrison  v.  Work,  supra,  it  was  sought  to  enjoin 
federal  executive  officers  from  disposing  of  lands 
ceded  to  the  United  States  by  the  Indians  under  an 
Act  of  Congress,  upon  the  grounds  that  the  de¬ 
fendants  were  exceeding  the  powers  granted  by  that 
Act  and  were  carrying  out  the  provisions  of  a  subse¬ 
quent  Act,  invalid  because  it  modified  rights  granted 
by  the  original  act.  The  Supreme  Court  held  that  to 
interfere  with  disposition  of  the  land  would  interfere 
with  the  performance  of  governmental  functions 
affecting  interests  of  the  United  States  which  there¬ 
fore  was  an  indispensable  party  which  had  not  and 
could  not  be  joined  as  a  defendant.  The  Court  dis¬ 
tinguished  cases  involving  injunctions  against  execu¬ 
tive  officers  on  the  ground  that  the  act  complained  of 
involved  “an  invasion  or  denial  of  a  definite  right 
of  the  plaintiff  or  it  operated  to  cast  a  cloud  on  his 
property”  (p.  486).  The  Court  held  that  the  plaintiff, 
a  member  of  an  Indian  tribe  had  merely  “the  general 
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right  of  every  citizen  to  have  the  government  ad¬ 
ministered  according  to  law  *  * 

In  Louisiana  v.  M cAdoo,  supra,  the  Supreme  Court 
denied  the  State  of  Louisiana  the  right  to  file  a 
petition  for  a  mandamus  against  the  Secretary  of 
Treasury  alleging  that  the  Secretary  had  committed  a 
flagrant  exercise  of  arbitrary  power"’  in  illegally 
lowering  the  rate  on  Cuban  sugar.  The  Court 
stated  (p.  632): 


Obviously  such  suits  to  review  the  official 
action  of  the  Secretary  of  the  Treasury  in  the 
exercise  of  his  judgment  as  to  the  rate  which 
should  be  exacted  under  his  construction  of  the 
Tariff  Acts  would  operate  to  disturb  the  whole 
revenue  system  of  the  Government  and  affect 
the  revenues  which  arise  therefrom.  Such 
suits  would  obviously,  in  effect,  be  suits  against 
the  United  States. 


A  suit  for  an  injunction  which  would  affect  a  con¬ 
tract  of  the  United  States  is  a  suit  against  the  United 
States.  Wells  v.  Roper ,  246  U.  S.  335,  affirming  44 
App.  D.  C.  276.  Transcontinental  and  Western  Air , 
Inc.  v.  Farley,  71  F.  (2d)  288  (C.  ('.  A.  2d),  certiorari 
denied,  293  l  .  S.  603:  Johnstown  Coal  and  ('oke  Co.  v. 
Wilson,  60  F.  (2d)  557  (E.  D.  X.  V.). 

In  11  ells  v.  Roper ,  supra,  the  complainant  sought 
to  enjoin  the  Assistant  Postmaster  General  from 
annulling  its  contract  with  the  Government  and 
alleged  that  the  annullment  was  illegal.  This  Court 
(p.  — )  and  the  Supreme  Court  (p.  — )  did  not  decide 
the  question  of  the  illegality  of  the  cancellation,  but 
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hold  that  the-  suit  must  be  dismissed  because  the 
United  States  was  a  necessary  party. 

In  Johnstown  Coal  and  Coke  Co.  v.  Wilson,  supra , 
a  motion  for  a  preliminary  injunction  was  denied 
on  the  ground  that  the  suit  to  prevent  an  army  con¬ 
tracting  officer  from  awarding  a  coal  contract  to  the 
lowest  bidder  was  by  indirection  a  suit  against  the 
United  States. 

It  is  submitted  that  the  foregoing  decisions  are 
applicable  here.  Decisions  granting  injunctive  relief 
against  executive  officers  are  distinguishable  here, 
as  in  Morrison  v.  Works,  supra,  because  enforcement 
of  the  Determination  does  not  involve  “an  invasion 
or  denial  of  a  definite  right”  of  appellants.  The 
determination  of  not  a  direct  interference  with  the 
Appellants'  business  nor  does  it  prescribe  regulations 
for  their  business,  for  violation  of  which  Appellants 
are  threatened  with  criminal  or  civil  penalties.  The 
determination  merely  prescribes  one  of  the  terms 
upon  which  the  United  States  will  contract  for 
supplies. 

This  action  seeks  to  affect  the  vital  governmental 
function  including  Government  contracts  for  supplies 
to  be  paid  for  with  the  public  funds.  This  suit  in 
effect  seeks  to  control  the  disposition  of  these  funds 
and  is  in  substance  a  suit  against  the  United  States. 
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VI 

THE  DETERMINATION  IS  A  VALID  EXERCISE  OF 

DISCRETION  BY  THE  SECRETARY  OF  LABOR 

Appellants  pose,  as  the  primary  question  presented 
on  this  appeal,  “a  pure  question  of  law,  viz.,  the 
proper  construction  of  the  term  ‘locality’  as  em¬ 
ployed  iii  Section  1  (b)  of  the  Public  Contracts  Act” 
(Br.  29).  Appellants  assert  (A)  that  the  Acting 
“Secretary  committed  a  plain  error  of  law”  in  con¬ 
struing  the  term  “locality”  to  mean  anything  other 
than  a  “city,  town,  village  or  other  civil  subdivision 
of  the  state”  in  which  supplies  are  to  be  manufac¬ 
tured  under  a  Government  contract  (Br.  29-65)  and 
(B),  that,  even  if  the  Act  empowered  the  Acting 
Secretary  to  determine  a  “locality”  in  the  light  of 
relevant  economic  factors,  he  erred  in  disregarding 
evidence  of  the  proper  boundaries  of  the  locality 
in  which  Appellants’  plants  arc  situated  and  his 
failure  to  give  controlling  effect  to  various  factors 
suggested  by  them  renders  the  prevailing  minimum 
wage  Determination  “wholly  arbitrary  and  capri¬ 
cious.” 

Appellees  contend  (A)  that  the  meaning  of 
“locality”  in  the  context  of  the  Act  in  the  light  of  its 
legislative  history  and  purpose  support  the  con¬ 
struction  that  the  extent  of  a  locality  has  been  en¬ 
trusted  by  the  Act  to  the  Secretary’s  discretion;  (B) 
that  the  Determination  is  not  arbitrary  but  is  a 
proper  exercise  of  discretion  not  subject  to  judicial 
review;  and  (C)  that  no  invalid  delegation  of  legisla¬ 
tive  authority  is  involved. 
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A.  The  acting  Secretary’s  construction  of  the  term  “locality’ ' 
is  a  proper  construction 


Appellants’  contention  that  the  word  “locality”  in 
the  Public  Contracts  Act  is  synonymous  with  “citv, 
town,  village,  or  other  civil  subdivision  of  the  state” 
in  the  Davis-Bacon  Act  is  considered  and  answered 
fully  by  the  Determination  itself  (R.  242  to  247). 
The  determination  dicloses  that  (1)  the  legislative 
history  of  the  Act,  (2)  its  purpose,  (3)  its  administra¬ 
tive  construction,  and  (4)  its  context,  require  a  con¬ 
struction  that  the  term  “locality”  indisputably  is  not 
limited  to  any  civil  subdivision  of  the  state  but  is  to 
be  determined  in  the  discretion  of  the  Secretary. 

1.  Legislative  history  of  the  Act. — The  Determina¬ 
tion  points  out  the  significant  fact  that  the  language 
of  the  Act,  which  closely  corresponds  to  the  language 
of  the  Davis-Bacon  Act  in  certain  respects,  carefully 
avoids  use  of  the  restrictive  language  of  “city,  town, 
village,  or  other  civil  subdivision  of  the  state  in  which 
the  work  is  to  be  performed”  and  deliberately  adopts 
the  more  flexible  word  “locality.”  -1 


*1  “It  will  be  seen  that  the  language  of  the  Act  closely  cor¬ 
responds  to  the  language  of  the  Davis-Bacon  law  in  certain 
respects.  But  in  selecting  the  appropriate  unit  for  the  making 
of  prevailing  minimum  wage  determinations,  Congress  care¬ 
fully  avoided  the  use  of  the  more  narrowly  restrictive 
language  of  “city,  town,  village,  or  other  civil  subdivision  of 
the  state  in  which  the  work  is  to  be  performed”  and  adopted 
instead  the  more  flexible  word  “locality.”  This  significant 
departure  from  the  language  of  the  Davis-Bacon  law  in  this 


particular  respect  indicates  a  Congressional  intent  to  relax 
the  rigid  requirement  of  the  Davis-Bacon  law  and  to  permit 
the  Secretary  to  exercise  a  sound  discretion  in  the  selection 


of  appropriate  units  for  prevailing  'minimum  wage  determi- 

n»UAQ»i” 
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Appellees  submit  that  it  is  an  inescapable  conclu-. 
sion  that  this  deliberate  change  of  language  clearly 
discloses  the  congressional  intent  that  the  word  “lo¬ 
cality”  shall  not  be  restricted  to  a  civil  subdivision 
of  the  state.  Such  a  change  of  language  in  an  act  of' 
Congress  indicates  a  change  of  meaning.  Supreme 
City  Foundry  Co.  v.  Commissioner,  292  U.  S.  182,  187 ; 
Fairbanks  v.  U.  S.>  decided  by  the  Supreme  Court 
Jan.  80,  1939,  No,  65,  Oct.  Term  1938. 

In  view  of  the  deliberate  change  of  language 
Appellants’  argument  with  respect  to  the  legislative 
history  of  the  Bacon-Davis  Act  (Br.  47  to  50)  can 
not  aid  in  interpretation  of  the  Public  Contracts  Act. 
Statements  on  the  floor  of  the  House  of  Representa¬ 


tives,  referring  to  prevailing  wages  in  a  “community,” 
relied  on  by  Appellants  (Br.  55  to  56), are  not  accepted 
by  the  courts  as  a  proper  basis  for  interpretation  of 
an  act  of  Congress,  particularly  in  view  of  the  change 


of  language  from  the  Bacon-Davis  Act.  McCaughn 
v.  Hershey  Chocolate  Co.,  283  U.  S.  488,  493;  Duplex 
etc.  Co.  v.  Deeriny.  254  U.  S.  443,  474;  JJ.  S.  v.  Trans- 
Missouri  Freight  Co.,  166  U.  S.  290,  317,  318.  It  is 
submitted  that  the  change  of  language  is  not,  as 


Appellants  contend,  a  “minor  variance  in  terminology 
(which]  is  of  no  significance  for  present  purposes” 


(Br.  57). 

2.  Purpose  and  Operation  of  the  Act. — The  Determi¬ 
nation  correctly  points  out  that  the  purpose  of  the 
Act  and  the  subject  with  which  it  deals  makes 
clear  that  the  restricted  language  of  the  Bacon-Davis 
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Act  was  deliberately  broadened.*-  The  language  of 
the  Bacon-Davis  Act  was  appropriate  for  the  problem 
of  regulating  minimum  wages  in  the  cusc  of  con¬ 
struction  contracts  for  government  buildings  or 
public  works  performed  at  the  site  of  construction 
but  the  problem  of  determining  prevailing  minimum 
wages  with  respect  to  supply  contracts  obviously 
involves  different  considerations,  depending  on  the 
industry  involved  and  requires  a  broader  meaning 
of  the  word  “locality.” 

Furthermore,  the  Determination  correctly  dis¬ 
closes  that  a  limited  construction  of  “locality”  in  tho 
Act  would  produce  almost  insuperable  administrative 

--  “Indeed,  had  Congress  used  in  the  Act  the  restrictive 
language  which  was  entirely  appropriate  for  the  different 
type  of  problem  dealt  with  by  the.  Davis-Bacon  law,  it  would 
in  a  large  measure  have  defeated  the  very  objectives  which  it 
sought  to  achieve. 

“The  restrictive  unit  of  the  ‘city,  town,  village,  or  other 
civil  subdivision  of  the  state  in  which  the  work  is  to  be  per¬ 
formed’  is  appropriate  in  the  case  of  construction  contracts 
for  government  buildings  or  public  works  since  the  construc¬ 
tion  work  must  be  performed  at  the  site  of  construction. 
But  such  is  not  ordinarily  the  case  with  government  supply 
contracts.  Here  the  field  is  broad  and  suppliers  widely 
separated  geographically  may  and  normally  are  in  a  position 
to  and  do  compete  for  government  supply  contracts.  The 
Iron  and  Steel  Industry  itself  is  a  striking  example.  And, 
since  in  many  instances,  there  will  be  found  to  be  but  one 
plant  of  a  particular  industry  located  in  any  one  city,  town, 
village  or  other  civil  subdivision,  the  net  effect  of  construing 
the  word  ‘locality’  was  used  in  the  Act  to  mean  ‘city,  town, 
village,  or  other  civil  subdivision’  would  be  to  predestine 
in  most  cases  a  finding  that  the  prevailing  minimum  wages 
are  the  minimum  wages  in  fact  being  paid  at  each  plant.’’ 


so 


problems.23  Such  a  limited  construction  defeating 
the  operation  of  the  Act  is  to  be  rejected  in  favor  of  a 
construction  permitting  its  purpose  to  be  carried  out. 

3.  Administrative  Construction  of  the  Act. — More¬ 
over,  the  Determination  correctly  points  out  that  the 
narrowly  restricted  construction  of  the  word  “local¬ 
ity”  used  in  the  Act  is  contrarv  to  the  consistent 
administrative  construction  by  the  Secretary  of 
Labor  in  the  administration  of  the  Act.24  It  is  sub- 

23  “Furthermore,  such  an  arbitrary  ami  unwarranted  con¬ 
struction  of  the  language  of  the  Act  would  produce  adminis¬ 
trative  problems  of  an  almost  insuperable  character.  Under 
such  a  construction  it  would  be  necessary  to  make  prevail¬ 
ing  minimum  wage  findings  for  perhaps  as  many  different 
municipalities  as  there  are  establishments  of  manufacturers 
or  suppliers  who  might  conceivably  bid  on  each  government 
supply  contract.  And  this  procedure  would  be  required  for 
every  one  of  the  many  government  supply  contracts  to  be 
entered  into.  Effective  administration  of  the  Act  would 
become  almost  impossible.  In  view  of  the  fact  that  the  Act 
sought  to  eliminate  the  competitive  advantage  enjoyed  by 
bidders  on  government  supply  contracts  as  a  result  of  sub¬ 
normal  wage  practices,  no  argument  is  necessary  to  demon¬ 
strate  that  such  a  narrowly  restrictive  construction  of  the 
statutory  language  would  operate  to  make  the  statute  an 
empty  gesture  and  the  finding  of  prevailing  minimum  wages 
a  wholly  useless  procedure.” 

“It  will  also  be  observed  that  this  narrowly  restricted 
construction  of  the  word  'locality*  as  used  in  the  Act  is  con¬ 
trary  to  the  administrative  construction  consistently  adhered 
to  by  the  Secretary  of  Labor  in  the  administration  of  the 
Act.  Reference  to  the  determinations  heretofore  made  in  the 
administration  of  the  Act  will  disclose  a  consistent  approach 
to  the  problem  of  selection  of  appropriate  units  for  prevail¬ 
ing  minimum  wage  determinations  in  the  light  of  the  facts 
of  each  particular  industry.  In  no  instance  has  the  language 
been  administratively  construed  to  require  differentials  be¬ 
tween  each  city,  town,  village,  or  other  civil  subdivision  of 
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mittcd  that  this  administrative  construction  con¬ 
sistently  adhered  to  and  not  plainly  erroneous  should 
be  respected  and  followed  by  the  courts.  Armstrong 
Co.  v.  Nu-Enamel  Cor p.,  305  U.  S.  315,  330;  Fox  v. 
Standard  Oil  Co.,  294  U.  S.  S7,  96;  United  Slates  v. 
Shrevesporl  Grain  tfc  El.  Co.,  287  U.  S.  77,  S4; 
Wisconsin  v.  Illinois,  278  U.  S.  367,  413;  Swcndig  v. 
Washington  Co.,  265  U.  S.  322,  331. 

4.  Meaning  of  ' the  Term  “ Locality ”  in  the  Context 
of  the  Act. — The  Determination  also  correctly  pointed 
out  that  although  in  some  contexts  and  situations 
the  word  “locality”  may  mean  a  particular  restricted 
area,  in  other  cases  it  may  mean  a  district  of  “un¬ 
defined  extent.”-5 

The  context  of  section  1(b)  of  the  Act,  considered 
in  the  light  of  the  other  relevant  aids  to  interpreta¬ 
tion  herein  discussed,  dees  not  permit  a  narrow 

a  State.  In  several  instances  where  the  facts  in  respect  of 
the  particular  industry  indicated  that  regional  influences  were 
in  fact  present,. regional  groupings  were  made  and  prevailing 
minimum  wages  determined  for  each  region.  Although  it 
has  had  opportunity  to  do  so,  Congress  has  not  acted  to 
alter  this  consistent  administrative  construction  of  the  Act. 
Congress  may  be  presumed  to  have  acquiesced  and  agreed 
to  this  administrative  construction  by  its  failure  to  act  to 
alter  it.” 

“The  word  ‘locality’  used  in  the  statute  carried  obvious 
geographic  connotations.  But,  as  has  been  pointed  out  in 
some  of  the  briefs,  the  term  mav  indicate  ‘2.  The  fact  of 
being  local  in  the  sense  of  belonging  to  a  particular  spot/ 
or  ‘4(b).  A  place  or  district  of  undefined  extent  considered 
as  the  site  occupied  by  certain  persons  or  things,  or  as  tho 
scene  of  certain  activities.’  (A  New  English  Dictionary  on 
Historical  Principles,  Oxford,  Clarendon  Press,  190S;  Yol. 
VI  (p.  3S0).)” 


interpretation.  The  fact  that  under  the  terms  of 
section  1(b)  the  Secretary  may  determine  the  pre¬ 
vailing  minimum  wage  in  the  locality  in  the  particu¬ 
lar  industry,  or,  in  a  ixroper  case,  the  prevailing  mini¬ 
mum  wage  in  the  locality  for  “similar  work”  or  in 
^similar  industries”  or  “the  groups  of  industries” 
docs  not  require  a  narrow  construction  as  Appellants 
contend  (Br.  40-41).  These  references  to  similar 
work,  similar  industries  or  groups  of  industries  merely 
provide  the  Secretary  with  additional  standards  to 
be  used  when  no  prevailing  minimum  wage  in  a 
locality  in  a  particular  industry  can  be  determined. 
For  example,  in  a  case  of  an  industry  containing  only 
one  plant  the  wages  paid  for  similar  work  or  in  similar 
industries  or  group  of  industries  might  be  considered 
in  determining  the  prevailing  minimum  wage. 

5.  Judicial  Decisions  With  Respect  to  Locality. — 
Appellants  contend  (Br.  41  to  44)  that  Connolly  v. 
General  Construction  Company ,  269  U.  S.  385,  con¬ 
struing  the  term  “locality”  in  an  Oklahoma  criminal 
statute  aids  though  it  requires  a  narrow  construction. 
In  the  first  place,  it  must  be  recognized  the  term 
“locality”  has  a  more  restricted  meaning  in  a  state 
statute  than  an  act  of  Congress  for  the  reason  that 
state  legislation  is  limited  to  the  territory  of  a  state 
and  an  act  of  Congress  applies  throughout  the  nation. 
Moreover,  decisions  construing  state  statutes  re¬ 
quiring  minimum  wages  for  work  on  government 
contracts  distinguished  the  Connally  case  and  recog¬ 
nized  that  “locality”  is  a  flexible  term  to  be  inter¬ 
preted  in  the  discretion  of  the  administrative  officer 
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charged  with  administration  of  the  statute.  Cam /jk 
bell  v.  City  of  Near  York,  supra;  Metropolitan  Water 
District  v.  Whitsett,  215  Cal.  400,  10  Pac.  (2)  751 
(1932);  State  v.  Anklam,  43  Ariz.  362,  31  Pac.  (2) 
SS8  (1934).  Indeed,  the  Conally  case,  supra ,  makes 
it  clear  that  the  term  “locality”  is  a  flexible  term 
requiring  the  exercise  of  judgment  and  discretion  in 
its  application.  It  was  this  very  fact  which  caused 
the  Supreme  Court  to  conclude  that  the  State  statute 
involved  a  denial  of  due  process  under  the  Fourteenth 
Amendment  when  it  imposed  criminal  penalties  upon 
any  state  contractor  who  paid  employees  engaged  in 
the  performance  of  a  contract  “less  than  the  current 
rate  of  per  diem  wages  in  the  locality  where  the  work 
is  performed.”  The  vice  of  that  statute,  of  course, 
lay  in  the  fact  tha't  the  contractor  who  was  subject 
to  the  criminal  penalties  was  the  person  who  had  to 
exercise  his  own  judgment  and  discretion  in  determin¬ 
ing  (a)  the  boundaries  of  the  locality  in  which  he  was 
located,  and  also  (b)  whether  or  not  he  was  paying 
less  than  the  wages  prevailing  in  the  locality  so 
determined  State  v.  Anklam,  supra.  Under  those 
circumstances  the  contractor  was  required,  at  his 
peril,  to  define  his  duty  under  the  statute  correctly. 
That  vice  is,  of  course,  not  present  under  the  Public 
Contracts  Act,  since  Congress  has  charged  the  Secre¬ 
tary  of  Labor  with  the  duty  of  exercising  the  dis¬ 
cretion  and  judgment  required  to  give  the  term 
‘‘locality”  precise  meaning  in  particular  situations 
bv  predeterminations  in  advance  of  the  award  of 
any  contracts. 


no> 

In  the  Campbell  case,  suprat,  die  statute  involved' 
required  state  contractors  to  pay  employees  not  less 
than  the  prevailing  minimum  wages  in  the  “locality 
within  the  state”  where  the  public  work  is  to  be 
situated.  The  particular  contracts  involved  con¬ 
tained  a  clause  defining  “locality”  for  the  purpose  of 
the  contracts.  After  distinguishing  the  Connally 
case  on  the  grounds  that  a  “criminal  penalty”  was 
involved,-6  the  Court  held  that  the  plaintiff  had  no 
legal  rights  which  would  be  interfered  with  by  the' 
inclusion  of  the  prevailing  minimum  wage  stipulation 
and  Cardozo,  Ch.  J.  stated  (244  X.  Y.  at  328-329, 
155  X’.  E.  at  G31): 

We  do  not  now  determine  whether  Connally  v. 
General  Construction  Co.  (supra.)  stands  in  the  . 
way  of  criminal  prosecution.'  Distinctions  of 
place  and  cirumstance  may  conceivably  exist. 
If  so,  the  time  to  draw  them  is*  not  now.  We 
put  aside  for  the  same  reason  the  determina¬ 
tion  of  the  bounds  of  civil  liability.  Criteria 
of  conduct,  too  indefinite  and  elastic  to  expose 
to*  punishment  for  crime,  may  yet  be  fixed  and 
definite  in  such  degree  that  they  are  not  to  be 
disregarded  as  wholly  unintelligible  when  the 
question  is  one  of  the  violation  of  a  promise. 

Re  Court  further  stated  at  244  X.  Y.  330,  155  Nfr  E. 
032: 

The  plaintiffs  take  the  ground  that  in  framing 
the  definitions,  the  defendants  have  made  an 
illegitimate  departure  from  the  meaning  of  the 

20  Compare  State  v.  Garfield  Jiuildlny  Co.,  39  Ari/..  45,  3 
Pac.  (2d)  983,  9S4  (1931)  with  State  v.  An/clam,  43  Am.  — , 
31  Pac.  (2d)  888  (1934). 
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statute  which  was  already  without  meaning. 
If  a  feat  so  extraordinary  were  taken  to  be 
possible,  it  would  not  serve  to  establish  an 
actionable  wrong. 

In  passing,  Appellants  contend  that  the  “pl&in 

inference”  from  the  dissenting  opinion  in  the  C anally 

/ 

case  indicates  that  the  dissenters  regarded  the  term 
“locality”  as  meaning  “in  the  vicinity  of.”  But  the 
fact  is  that  the  dissenters,  as  did  the  majority,  merely 
adopted  as  correct  the  definition  of  the  term  “local¬ 
ity”  given  it  by  the  highest  court  of  the  state  (205 
Pac.  776,  779)  whose  statute  was  in  question  and 
concluded  that  on  that  definition  no  violation  was 
shown.  Neither  the  majority  nor  tlie  minority 
undertook  to  consider  the  question  beyond  accepting 
the  State  Court’s  construction:  and  the  construction 
adopted  by  the  Oklahoma  court  to  the  term  “locality” 
as  used  in  a  different  statute  Is  not  controlling  in  the 
present  circumstances.  The  Supreme  Court  pointed 
out  (p.  395): 

In  other  connections  or  under  other  condi¬ 
tions  the  term  “locality”  might  be  definite 
enough,  but  not  so  in  a  statute  such  as  that 
under  review  imposing  criminal  liability. 

No  criminal  liability  has  been  imposed  on  Appellants. 

6.  Delimitation  of  a  “ locality ”  is  Within  the  Secre¬ 
tary's  Discretion. — The  use  by  Congress  of  such  a 
flexible  word  as  “locality,”  instead  of  the  more 
limited  words  used  in  the  Bacon-Davis  Act,  makes  it 
clear  that  Congress  intended  to  leave  the  fixing  of  a 
locality  to  the  Secretary.  Shields  v.  Utah- 1  da  ho 

137704— 33- 
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Central  R.  R.  Co .,  supra;  Adams  v.  Xagle,  303  U.  S 
532;  .Yew  v.  Fisher ,  223-683;  Riverside  Oil  Co.  v. 
Hitchcock,  190  U.  S,  316;  Praetor  Gambel  Co.  v.  Toe, 
96  F.  (2)  519,  Ap.  D.  ('. :  /U  F.  Cummings  v.  Burleson, 
supra.  The  Determination  correctly  recognized  that 
the  fixing  of  a  locality  required  the  exercise  of  dis¬ 
cretion.*7 

It  will  be  observed  that  far  from  construing  the 
term  “locality”  “to  embrace  any  area,  however  large, 
which  the  Secretary  might  select  in  the  light  of  eco¬ 
nomic  factors  for  the  purpose  of  determining  pre¬ 
vailing  minimum  wages’’,  the  Determination  specifi¬ 
cally  recognized  the  geographical  connotations  of 
the  term  “locality”  but  also  recognized  that  since 
the  term  is  not  a  precise  term  like  acre  or  square  mile 
or  other  non-discretionarv  concepts,  judgment  and 


-•  “This  significant  departure  from  the  language  of  the 
Da  vis-Bacon  law  in  this  particular  respect  indicates  a  Con¬ 
gressional  intent  to  relax  the  rigid  requirement  of  the  Da  vis- 
Bacon  law  and  to  permit  the  Secretary  to  exercise  a  sound 
discretion  in  the  selection  of  appropriate  units  for  prevailing 
minimum  wage  determinations. 

“The  language  of  the  statute  does  not  itself  suggest 
answers  to  the  questions  which  it  raises.  Other  factors  than 
geography  must  he  adduced  to  assist  the  determination. 
Undoubtedly  the  Board  was  correct  in  considering  the  eco¬ 
nomic  facts  of  the  industry  itself  to  assist  it  to  a  conclusion. 
The  only  question  is  whether  the  Board  gave  proper  weight 
to  the  geographic  factor  and  to  other  relevant  considerations. 
In  the  light  of  all  the  evidence,  1  am  disposed  to  the  view 
that  the  recommendations  of  the  Board  should  not  he 
adopted  in  full  because  for  the  present  purposes  those  recom¬ 
mendations  do  not  give  sufficient  weight  to  some  of  the  rele¬ 
vant  factors,  and  consequently  fail  to  recognize  the  existence 
of  all  localities  indicated  by  the  evidence  in  the  record.” 
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discretion  must  be  exercised  in  applying  it  to  the 
facts  of  a  particular  industry. 

The  Determination  speaks  for  itself  and  completely 
refutes  the  suggestion  that  the  term  “locality” — 
adopted  by  Congress  because  it  is  a  flexible  term 
permitting  and,  indeed,  requiring  the  exercise  of 
discretion  by  the  Secretary  of  Labor  in  applying  it 
to  the  facts  of  particular  industries — should,  by 
construction,  be  given  a  restricted  meaning  synon¬ 
ymous  with  “city,  town,  village,  or  other  civil  sub¬ 
division  of  the  state.”  Such  a  suggestion  demon¬ 
strably  errs  under  the  present  circumstances  where 
Congress  had  before  it  the  Davis-Bacon  law,  fol¬ 
lowed  the  language  of  that  law  in  certain  respects 
but  particularly  rejected  the  language  of  “city,  town, 
village,  or  other  civil  subdivision  of  the  State.” 

7.  Xo  invalid  delegation  is  involved. — The  foregoing 
considerations  concerning  the  purpose  and  operation 
of  the  Act  make  it  clear  that  sufficient  standards 
were  provided  by  Congress  to  guide  the  discretion 
of  the  Secretary  and  no  invalid  delegation  of  legis¬ 
lative  power  is  involved.  Curran ,  et  al.  v.  Wallace, 
et  al.  decided  Jan.  30,  1939.  Xo.  27 5,  Oct.  Term 
1938;  Shields  v.  Ctah-Idaho  R.  R.  Co 305  U.  S.  177; 
Hampton  A-  Co.  v.  United  States ,  270  U.  S.  304,  407 ; 
Buttjield  v.  Stranahan,  192  U.  S.  470,  494:  Frend  v. 
U.  S .,  100  F.  (2)  691,  094,  (App.  D.  C.  1938); 
District  of  Columbia  \\  Smith,  93  F.  (2)  050  (App. 
D.  C.  .), 


B.  It  is  apparent  on  the  face  of  the  complaint  that  there  was 

no  abuse  of  discretion 

Appellants  argue  (Hr.  6G-79)  that,  even  if  ‘‘lo¬ 
cality”  is  not  limited  to  a  civil  subdivision  of  a  State 
but  rnav  be  fixed  in  the  discretion  of  the  Secretarv, 
upon  consideration  of  economic  factors,  the  “locality” 
here  involved  was  capriciously  determined  in  that  the 
Secretary  erroneously  ignored  economic  factors  other 
than  the  market  served  by  the  plants  in  the  “lo¬ 
cality”.  Appellants  make  the  argument  that  the 
Determination  of  the  Acting  Secretarv  is  arbitrarv 
and  capricious  and  is  not  supported  by  the  record 
even  though  the  record  is  not  before  this  court  on 
this  appeal  from,  dismissal  of  the  complaint  on  ap¬ 
pellees’  motion  based  on  jurisdictional  grounds. 

Appellees  contend  that  it  is  very  clear  that  in  no. 

event  can  it  be  determined  on  this  appeal  that  the 

determination  is  arbitrary  or  capricious  in  the 

absence  of  the  evidence  upon  which  the  determination 

was  made.  Hi  tie. s  Trustees  v.  United  States,  supra: 

Louisiana  Pine  Bluff  Ry.  Cory),  v.  United  Slates,  257 

U.  S.  114  (1921).  But  even  if  this  Court  holds  that 

the  complaint  states  a  cause  of  action  within  the. 

jurisdiction  of  the  District  Court  in  other  respects, 

the  complaint  was  properly  dismissed  because  it- 

appears  from  the  face  of  the  complaint  and  the. 

exhibits  annexed  thereto  that  the  complaint  does  not 

state  a  cause  of  action  but  clearly  the  Determination 

was  within  the  discretion  of  the  Secretarv  and  was  not 

« 

arbitrary  and  capricious.  Mere  allegations  in  the 
complaint  that  the  Determination  is  arbitrary  and 


capricious  do  not  state  a  cause  of  action.  Adams  v. 
Nagle,  303  U.  S.  532,  542  at  543:  Pacific  Slates  Co.  v. 
1  Write,  296  U.  S.  176,  1S4  at  186. 

The  fact  that  the  conclusion  reached  by  the  Acting 
Secretary  as  to  the  proper  definition  of  a  particular 
locality  is  not  the  conclusion  which  these  Appellants 
would  have  reached  upon  the  same  evidence  does  not 
show  that  the  conclusion  actually  reached  was  arbi¬ 
trary  and  capricious.  Indeed,  even  the  fact  that 
this  Court,  if  it  had  the  evidence  before  it,  which  it 


has  not,  might  not  reach  the  same  conclusion  as  to 
the  exact  boundaries  of  a  particular  locality  as  was 
reached  by  the  Acting  Secretary  of  Labor  would  be 
far  from  indicating  that  the  conclusion  in  fact  reached 
by  the  Acting  Secretary  was  arbitrary  or  capricious. 

It  must  be  remembered  that  Congress  has  said  that 
government  contracts  shall  contain  minimum  wage 
stipulations.  And  the  minimum  wages  which  Con¬ 
gress  has  said  shall  be  required  are  the  “minimum 
wages  as  determined  by  the  Secretary  of  Labor  to  be  the 
prevailing  minimum  wages  for  persons  employed 
*  *  *  in  the  particular  *  *  *  industries  cur¬ 

rently  operating  in  the  locality  in  which  the  materials'' 


•*  The  evidence  upon  which  the  Acting  Secretary's  deter¬ 
mination  was  arrived  at  is  embodied  in  a  record,  the  trans¬ 
cript  of  which  contains  some  1,400  pages  of  data  submitted 
by  1  *»1  members  of  the  iron  and  steel  industry  operating 
approximately  23")  plants  in  which  approximately  313,000 
workers  were  shown  to  be  employed.  In  addition  to  the 
record,  as  such,  the  Acting  Secretary  had  before  him  numer¬ 
ous  supplemental  briefs  on  law  and  fact  submitted  by  various 
members  of  the  iron  and  steel  industry 
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are  to  be  manufactured  under  the  contract.  The 
Secretary  of  Labor  is  the  administrative  agency  to 
whom  Congress  has  confided  this  exercise  of  quasi¬ 
legislative  discretion. 

Under  elementary  judicial  concepts  of  the  proper 
relation  between  courts  and  administrative  agencies, 
it  has  long  been  held  that  where  an  administrative 
officer  essays  to  exercise  the  jurisdiction  conferred 
upon  him  to  act  in  the  light  of  the  facts  he  ascertains 
and  the  judgment  he  forms,  .a  court  cannot  restrain 
him  from  acting  on  the  ground  that  he  has  exceeded 
his  jurisdiction  by  reason  of  either  an  error  of  fact 
or  law  which  induced  his  conclusion. 

In  Adams  v.  Nagle,  303  U.  R.  532  (1938)  the  stock¬ 
holders  of  two  national  banks  sought  to  enjoin  the 
receiver  of  the  banks  from  enforcing  assessments 
ordered  by  the  Comptroller  of  the  Currency  pursuant 
to  the  statute  governing  the  additional  liability  of 
shareholders.25'  The  plaintiffs  alleged  that  the  at¬ 
tempted  enforcement  of  additional  liability  against 
them  was  unlawful  because  the  conduct  of  the 
Comptroller  of  the  Currency  in  declaring  the  banks 
insolvent  and  in  disregarding  the  effect  of  certain 
contracts  which  kept  them  solvent,  was  unlawful 
and  arbitrary.  The  District  Court  sustained  the 
defendant’s  motion  to  dismiss,  but  the  Circuit  Court 
of  Appeals  reversed,  holding  that  the  bills  set  forth  a 
cause  of  action,  since,  if  the  allegations  were  true,  the 
Comptroller  had  exceeded  his  statutory  power  and 

2ftC.  156,  §  1.  19  Slat.  G3;  c.  0,  §  23,  38  Stat.  273;  U.  S. 
C.  A.  ti.  12,  §  63,  G4,  191. 
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acted  arbitrarily  in  ordering  the  assessments.  Upon- 
certiorari  to  the  Supreme  Court,  the  decree  of  the 
Circuit  Court  of  Appeals  was  reversed.  The  appli¬ 
cable  statute  authorized  the  appointment  of  a 
receiver  for  any  national  bank  and  the  enforcement 
of  personal  liability  of  shareholders  “whenever  the 
comptroller  shall  become  satisfied  of  the  insolvency 
of  a  national  banking  association.” 

Speaking  for  the  Supreme  Court  Mr.  Justice 
Roberts  said  (303  U.  S.  at  540,  541): 

It  would  be  intolerable  if  the  Comptroller’s 
decision  could  be  attacked  collaterally  in  every 
suit  by  a  receiver  against  the  shareholders  to 
collect  the  amount  of  the  assessment.  It  is 
settled  this  cannot  be  done.  It  would  be 
equally  intolerable  if  stockholders  as  a  class 
could  call  upon  a  court  to  review  the  Comp¬ 
troller’s  exercise  of  his  discretion.  For  a  court 
to  entertain  a  suit  for  this  purpose  would  be 
to  render  nugatory  the  functions  Congress  has 
confided  in  the  Comptroller, 
and  again  at  542,  543 — 

The  respondents  rely  upon  decision  holding 
that  a  bill  in  equity  or  a  writ  of  mandamus 
will  lie  to  compel  an  executive  officer  to  com¬ 
ply  with  the  plain  mandate  of  a  statute. 
These  have  no  application  for  they  deal  with 
a  situation  wholly  foreign  to  that  here  pre¬ 
sented.  Where  a  statute  vests  no  discretion 
in  an  executive  officer  but  to  act  under  a 
given  set  of  circumstances,  or  forbids  his  act¬ 
ing  except  upon  certain  named  conditions,  a 
court  will  compel  him  to  act  or  to  refrain 
from  acting  if  he  essa3rs  wholly  to  disregard 
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the  statutory  mandate:  but  if  a  discretion  is 
%> 

vested  in  him,  and  lie  is  to  act  in  the  light  of 
the  facts  he  ascertains  and  the  judgment  he 
forms,  a  court  cannot  restrain  him  from  act¬ 
ing  on  the  ground  that  he  has  exceeded  his 
jurisdiction  by  reason  of  an  error  either  of 
fact  or  law  which  induced  his  conclusion. 
Plainly,  therefore,  the  respondents  are  wrong 
in  asserting  that  as  the  facts  set  forth  in  their 
bill  charge  the  Comptroller  with  an  error  of 

law,  he  exceeded  his  authority. 

* 

The  respondents  further  insist  that  their 
allegation  that  the  Comptroller’s  action  was 
.“arbitrary”  which  is  amplified  and  given 
content  by  the  facts  alleged  and  admitted 
by  the  motion  to  dismiss,  requires  a  decree 
avoiding  the  assessment.  The  epithet  “arbi¬ 
trary.”  used  in  this  connection,  can  mean  no 
more  than  do  the  other  averments  that  tire 
Comptroller,  in  reaching  his  conclusion,  “com¬ 
mitted  grave*  error  of  law”  in  failing  to  regard 
the  contract  of  February  17  as  effective.  It 
would  be  arbitrary,  in  the  proper  sense  of  the 
term,  for  an  official  to  act  in  the  teeth  of  a 
statute  or  stubbornly  to  refuse  to  act  at  all 
where  a  statute  commands  action,  but  where 
he  essays  to  exercise  the  jurisdiction  con¬ 
ferred  upon  him,  though  his  errors  may  be 
subject  to  subsequent  correction,  they  can¬ 
not  be  enjoined  as  an  arbitrary  exercise  of  his 
authority.  To  hold  otherwise  would  render 
orderly  administrative  procedure  impossible. 


The  function  performed  by  the  Secretary  of  Labor 
in  weighing  various  relevant  factors  and  in  assigning 
relative  weight  to  those  factors  in  determining  the 
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exceeded  its  jurisdiction  by  granting  a  temporary 
injunction,  if  it  were  to  sustain  Appellants’  com¬ 
plaint  on  the  ground  that  this  Court  might,  if  the 
evidence  were  before  it,  properly  restrain  the  action 
of  the  Acting  Secretary  of  Labor  or  set  aside  and 
annul  that  action. 

Our  position  is  no  novel  one  but  reflects  the  con-i 
sistent  attitude  of  the  courts  towards  judicial  inters 
ference  with  the  exercise  of  administrative  discretion 
under  Congressional  statutes  calling  for  the  exercise 
of  such  discretion.  Ness  v.  Fisher,  223  U.  S.  683. 
601-693  (1912):  Riverside  Oil  Co.  v.  Hitchcock ,  190 
U.  S.  316,  324  (1903) :  V.  S.  ex  rel.  McBride  v.  Schurz, 
102  U.  S.  378  (1880):  Litchfield  v.  Register  A  Receiver, 
9  Wall  675  (1869):  Gaines  v.  Thompson,  7  Wall  347 
(1868):  V.  S.  ex  rel.  Tucker  v.  Seaman,  17  How.  225, 
230  (1854);  Decatur  v.  Paulding,  14  Pet.  497,  515 
(1840):  Procter  and  Gamble  Co.  v.  Coe ,  96  F.  (2d) 
518  (App.  D.  C.  1938);  B.  F.  Cummins  Co.  v.  Burle -- 
son,  supra. 

As  stated  in  the  Riverside  Oil  Company  case  (190 
U.  S.  at  324)  and  as  restated  in  the  Ness  case  (223 
U.  S.  at  693)  “Whether  he  decided  right  or  wrong,  is 
not  the  question.  Having  jurisdiction  to  decide  at 
all,  he  had  necessarily  jurisdiction  and  it  was  his 
duty  to  decide  as  he  thought  the  law  was,  and  the 
courts  have  no  power  whatever  under  those  cir¬ 
cumstances  to  review  his  determination  by  mandamus 
or  injunction.” 
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C.  The  fairness  of  the  hearing  accorded  appellants 

1.  Appellants  contend  (Bn.  80-93)  that  they  were 
not  accorded  a  fair  and  impartial  hearing  required 
by  the  Act.  They  argue  that  the  legislative  history 
of  the  Act  and  the  consistent  administrative  ] tractive 
of  holding  hearings  confirms  the  view  that  the  Act 
required  such  hearings.  While  we  have  shown 

(Point  II,  supra,  pp.  -  - )  that  prevailing 

minimum  wage  determinations  are  not  embraced 
within  the  scope  of  Sec.  5  of  the  Act  and  that  Sec.  4 
of  the  Act,  which  authorizes  the  performance  of 
quasi-legislative  and  administrative  functions,  does 
not  require  the  holding  of  hearings  and  observance  of 
the  strict  procedures  required  for  the  quasi-judicial 
decisions  covered  by  Sec.  5,  it  suffices  here  to  say 
that  hearings  were  held,  of  which  Appellants  had 
notice  and  at  which  Appellants  were  represented  and 
submitted  evidence.  The  recommendations  of  the 
Public  Contracts  Board  were  sent  to  the  Appellants 
with  notice  that  they  might  take  exception  thereto, 
and  Appellants  did  take  exception  thereto  and  were 
afforded  an  opportunity  to  and  did  appear  before  the 
Acting  Secretary  and  argued  orally  upon  such 
exceptions.  Appellants  were  afforded  an  oppor¬ 
tunity  to  and  did  file  supplemental  written  briefs 
in  support  of  their  objections,  which,  as  disclosed 
by  the  Determination,  were  considered  by  the  Acting 
Secretary  and  rejected. 

Appellants’  next  contention  in  this  respect  is  that 
the  hearing  was  unfair  because  unsworn  evidence  was 
admitted  in  violation  of  a  “fundamental  requirement 


102 


of  due  process.”  But  this  proposition  is  based  on 
the  assumption  that  the  making  of  a  prevailing  mini¬ 
mum  wage  determination  is  a  quasi-judical  function, 
or  a  quasi-legislative  function  which  results  in  action 
impinging  directly  upon  the  property  rights  of  par¬ 
ticular  persons  or  of  a  well  defined  and  restricted 
group.  This  is  shown  by  the  fact  that  plaintiffs  rely 
upon  Morgan  v.  United  States,  304  U.  S.  1  (1938), 
which  involved  a  quasi-judicial  proceeding.30  There 
the  maximum  rate  order  resulting  from  the  hearing 
impinged  directly  upon  the  plaintiff’s  property  rights. 
But  as  has  been  pointed  out  the  making  of  a  pre¬ 
vailing  minimum  wage  determination  is  in  no  sense 
a  quasi-judicial  process  as  is  the  making  of  a  decision 
as  to  a  violation  of  a  minimum  wage  stipulation.  It 
is  essentially  a  quasi-legislative  process  of  the  type 
involved  in  Norwegian  Nitrogen  Co.  v.  U .  S.,  288  U.  S. 
294  (1933).  Just  as  the  President  performed  a  dele¬ 
gated  quasi-legislative  function  under  the  Tariff  Act 

of  September  21',  1922, 31  the  Secretary  of  Labor  per¬ 
forms  a  delegated  quasi-legislative  function  under  the 

Public  Contracts  Act.  If  Appellants’  contention  as 
to  the  requirement  of  sworn  evidence  at  prevailing 
minimum  wage  hearings  is  correct  other  well  known 
judicial  requirements  would  also  be  required.  Pre¬ 
sumably  each  interested  person  at  a  prevailing  mini¬ 
mum  wage  hearing  would  be  entitled  to  the  privilege 
of  examination  and  cross  examination  of  witnesses. 
Under  such  circumstances  each  of  the  39  members  of 

30  304  U.  S.  1 ,  at  p.  18. 

31  c.  35G,  §  315,  42  Stut.  S58,  941-943. 
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the  Iron  and  Steel  Industry  which  appeared  at  the 
hearing  would  have  been  entitled  to  cross  examine 
the  others.  In  the  proceedings  which  led  to  the 
prevailing  minimum  wage  determination  here  in 
question  1582  cross  examinations  could  have  been 
claimed  as  of  right.  Clearly,  this  is  the  type  of 
proceeding  as  to  which  Mr.  Justice  Holmes  observed, 
“There  must  be  a  limit  to  individual  argument  in 
such  matters  if  Government  is  to  go  on.”  Bi-M etallic 

Co.  v.  Colorado ,  239  U.  S.  441,  445  ( - ).  The  line 

which  divides  those  administrative  actions  which 
must  be  preceded  by  an  essentially  judicial  proceed¬ 
ing  from  those  administrative  actions  which  may  be 
preceded  by  the  same  type  of  inquiry  that  Congress 
itself  would  make  is  to  be  drawn  in  the  light  of  the 
consequences  that  are  to  follow  the  administrative 
action.32  In  the  Norwegian  Nitrogen  case,  svpra,  it 
was  held  that  hearings  held  by  the  Tariff  Commission 
for  the  purpose  of  formulating  and  recommending 
tariff  changes  to  the  President  need  not  conform  to 
judicial  standards  but  were  adequate  “if  the  pre¬ 
scribed  forms  of  legislation  have  been  regularly 
observed.”  And  the  reason  for  that  conclusion  was 
stated  by  Mr.  Justice  Cardozo  as  follows  (288 
U.  S.  318): 

What  issues  from  the  Tariff  Commission  as  a 
report  and  recommendation  to  the  President, 
may  be  accepted,  modified,  or  rejected.  If  it 
happens  to  be  accepted,  it  does  not  bear  fruit 

32  of.  Pacific  States  Bos  ct*  Basket  Co.  v.  White,  290  l:.  S. 
176,  186  (1935). 
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in  anything  that  trenches  upon  legal  rights. 
No  one  has  a  legal  right  to  the  maintenance' 
to  an  existing  rate  or  duty.  Neither  the 
action  of  Congress  in  fixing  a  new  tariff  or 
that  of  the  President  in  exercising  his  delegated 
power  is  subject  to  impeachment  if  the  pre¬ 
scribed  forms  of  legislation  have  been  regu¬ 
larly  observed.  It  is  very  different,  however, 
when  orders  are  directed  against  public  service 
corporations  limiting  their  powers  in  the  trans¬ 
action  of  their  business.  They  may  be  chal¬ 
lenged  in  the  courts  if  the  effect  is  to  reduce  the 
charges  to  the  point  of  confiscation  *  *  * 

The  “hearings”  that  such  commissions  are  to 
give  must  be  adapted  to  the  consequences 
that  are  to  follow,  to  the  attack  and  the  review 
to  which  their  orders  will  be  subject. 

Congress  would  not  be  required  to  hold  a  hearing 
before  fixing  the  minimum  wage  which  should  be 
required  of  Government  contractors.  The  Public 
Contracts  Act  does  not  require  the  Secretary  of 
Labor  to  hold  a  hearing  before  making  a  finding  of 
prevailing  minimum  wages.  And  the  reason  why  the 
Public  Contracts  Board  is  not  required  to  observe 
essentially  judicial  procedures,  including  the  exam¬ 
ination  and  cross-examination  of  witnesses  under 
oath  is  that  the  ultimate  findings  of  the  Secretary 
of  Labor  do  not  impinge  upon  any  legal  rights  of 
Appellants. 

5.  Appellants  next  contend  that  the  reference  in 
the  Determination  to  a  report  made  to  the  annual 
meeting  of  the  stockholders  of  the  United  States 
Steel  Corporation  indicates  that  the  Determination 
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w$s  based  "in  whole  or  in  part  u})on  matter  not 
before”  the  Acting  Secretary.  Reference  to  the 
context  in  which  mention  of  this  report  was  made 
(R.  246)  suffices  to  show  that  no  portion  of  the 
Determination  proper  was  based  upon  such  refer¬ 
ence.  and  that  it  was  only  mentioned  for  the  purpose 
of  illustrating  that  the  term  “locality”  must  be  ap¬ 
plied  in  the  light  of  the  facts  prevailing  in  particular- 
industries. 

6.  Finally  Appellants  contend  that  they  were 
denied  an  opportunity  to  present  evidence  which,  on 
the  Acting  Secretary’s  construction  of  the  Act,  was 
material  and  relevant.  In  the  first  place  it  may  be 
observed  that  all  the  parties  represented  at  the  hear¬ 
ing  before  the  Public  Contracts  Board  did  not  enter¬ 
tain  the  same  construction  of  the  term  “locality” 

4/ 

which  Appellants  contended  for  there  and  here  and 
that  the  Appellants  had  ample  notice  and  oppor¬ 
tunity  at  the  hearing  to  introduce  the  evidence  which 
they  now  assert  they  were  denied  an  opportunity  to 
introduce. 

But  Appellants  assert  that  they  applied  for  a  re¬ 
opening  of  the  hearing  for  the  purpose  of  introducing 
additional  evidence  to  support  their  contention  that 
the  locality  at  which  they  are  located  should  be  fur¬ 
ther  restricted.  They  state  that  Exhibit  C  to  the 
Complaint  (R.  218)  constituted  such  a  request. 
Reference  to  this  “Petition  for  Reopening  of  Hear¬ 
ing,”  however,  discloses  that  the  stated  purpose  for 
the  proposed  introduction  of  evidence  as  to  freight 
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differentials,  proximity  to  source  of  supply  for  raw 
materials,  proximity  to  market,  etc.,  was  not  to 
contest  the  “locality”  in  which  their  plants  are  lo¬ 
cated  but  to  show  (1)  that  “the  recommended 
further  study  of  the  effect  of  the  lower  rate  in  the 
south  on  the  competition  in  the  industry  must  be 
made  before  any  determination  is  promulgated” 
and  (2)  that  “the  Board  has  failed  to  obtain  ade¬ 


quate  evidence  with  regard  to  and  to  consider  the 
effect  of  the  proposed  determination  upon  the  wage 
rates  in  other  industries.”  Clearly  this  request  for 
reopening  of  the  hearing  was  not  requested  for  the 
purpose  of  illuminating  the  inquiry  as  to  the  proper 
boundaries  of  a  “locality”  but  was  requested  for  the 
purpose  of  showing  the  effect  of  the  determination 
upon  the  wage  rates  prevailing  in  other  industries  in 
the  communities  in  which  the  plants  of  the  Appel¬ 
lants  are  situated  and  the  effect  thereof  upon  the 
wage  rates  in  the  steel  industry.  This  is  a  far  cry 
from  a  denial  to  Appellants  “of  the  opportunity  to 
present  ‘economic  facts’  which  were  undisputably 
material”  under  the  Acting  Secretary’s  construc¬ 
tion  of  the  word  “locality.” 


CONCLUSION 


Appellants,  being  mere  prospective  bidders  for 
Government  contracts  and  having  no  legal  right  to  do 
business  with  the  Government  or  to  maintain  their 
present  competitive  position  to  bid  successfully  upon 
Government  contracts,  have  no  standing  to  maintain 
this  action.  In  any  case,  the  prevailing  minimum 
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wage  Determination  of  which  they  complain,  being  a 
quasi-legislative  finding  of  fact,  is  not  subject  to 
judicial  review  in  this  proceeding  for  an  injunction. 
But  assuming  that  Appellant  have  a  legal  standing  to 
sue  and  that  the  Determination  is  subject  to  judicial 
review  in  this  proceeding.  Appellants  have  not  stated 
a  cause  of  action  entitling  them  to  equitable  relief 
because  they  have  not  alleged  that  irreparable  prop¬ 
erty  damage  which  is  necessary  for  equitable  relief, 
they  have  not  alleged  sufficient  threats  of  enforcement 
of  the  Determination  by  the  Appellees,  and  they  have 
.not  alleged  that  they  have  exhausted  their  administra¬ 
tive  remedies  under  the  Public  Contracts  Act. 
Finally,  assuming  that  Appellants  have  stated  a  cause 
of  action  in  equity,  it  is  apparent  from  the  record  that 
the  Determination  of  which  they  complain  was  a 
proper  exercise  of  discretion  under  the  Public  Con¬ 
tracts  Act  and  that  no  rights  of  Appellants  were 
violated. 

For  the  reasons  herein  stated,  it  is  respectfully 
submitted  that  the  decision  of  the  United  States 
District  Court  for  the  District  of  Columbia  should  be 
affirmed. 

Respectfully  submitted. 

Edward  J.  Ennis, 

Attorney ,  l  \  S.  Dept,  of  Justice, 

Attorney  for  Appellees. 

Charles  Edward  Rhktts, 

Associate  Solicitor,  l\  S.  Dept,  of  Labor. 

Of  counsel , 

l."7704 — - S 


APPENDIX 

[Public — Xo.  S4(> — 74th  ConghlssJ 
[s. :m:> i 

AN  ACT  To  provide  conditions  for  the  purchase  of  supplies  am}  the 
making  of  contracts  by  the  United  States,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representa¬ 
tives  of  the  United  States  of  America  in  ( 'onyress 
assembled.  That  in  any  contract  made  and  entered 
iiito  by  any  executive  department,  independent  es-. 
tablishment,  or  other  agency  or  instrumentality  of 
the  United  States,  or  by  the  District  of  Columbia,  or 
by  any  corporation  all  the  stock  of  which  is  bench-, 
dally  owned  by  the  United  States  (all  the  foregoing 
being  hereinafter  designated  as  agencies  of  the  United 
States),  for  the  manufacture  or  furnishing  of  mate¬ 
rials,  supplies,  articles,  and  equipment  in  any  amount 
exceeding  $1(),()()(),  there  shall  be  included  the  follow¬ 
ing  representations  and  stipulations: 

(a)  That  the  contractor  is  the  manufacturer  of  or 
a  regular  dealer  in  the  materials,  supplies,  articles,  or 
equipment  to  be  manufactured  or  used  in  the  per¬ 
formance  of  the  contract : 

(b)  That  all  persons  employed  by  the  contractor 
in  the  manufacture  or  furnishing  of  the  materials, 
supplies,  articles,  or  equipment  used  in  the  perform¬ 
ance  of  the  contract  will  be  paid,  without  subsequent 
deduction  or  rebate  on  any  account,  not  less  than 
the  minimum  wages  as  determined  by  the  Secretary 
of  Labor  to  be  the  prevailing  minimum  wages  for 
persons  employed  on  similar  work  or  in  the  particular 
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or  similar  industries  or  groups  of  industries  currently 
operating  in  the  locality  in  which  the  materials, 
supplies,  articles,  or  equipment  are  to  be  manufac¬ 
tured  or  furnished  under  said  contract; 

(c)  That  no  person  employed  by  the  contractor  in 
the  manufacture  or  furnishing  of  the  materials,  sup¬ 
plies,  articles,  or  equipment  used  in  the  performance 
of  the  contract  shall  be  permitted  to  work  in  excess 
of  eight  hours  in  any  one  day  or  in  excess  of  forty 
hours  in  any  one  week; 

(d)  That  no  male  person  under  sixteen  years  of  age 
and  no  female  person  under  eighteen  years  of  age  and 
no  convict  labor  will  be  employed  by  the  contractor 
in  the  manufacture  or  production  or  furnishing  of 
any  of  the  materials,  supplies,  articles,  or  equipment 
included  in  such  contract;  and 

(e)  That  no  part  of  such  contract  will  be  performed1 
nor  will  any  of  the  materials,  supplies,  articles,  or 
equipment  to  be  manufactured  or  furnished  under 
said  contract  be  manufactured  or  fabricated  in  any 
plants,  factories,  buildings,  or  surroundings  or  under 
working  conditions  which  are  insanitary  or  hazardous 
or  dangerous  to  the  health  and  safety  of  employees 
engaged  in  the  pcrfoimancc  of  said  contract.  Com¬ 
pliance  with  the  safety,  sanitary,  and  factory  inspec¬ 
tion  laws  of  the  State  in  which  the  work  or  part 
thereof  is  to  be  performed  shall  be  prima  facie  evi¬ 
dence  cf  compliance  with  this  subsection. 

Sec.  2.  That  anv  breach  or  violation  of  anv  of  the 

V  * 

representations  and  stipulations  in  any  contract  for 
the  purposes  set  forth  in  section  1  hereof  shall  render 
the  party  responsible  therefor  liable  to  the.  United 
States  of  America  for  liquidated  damages,  in  addition 
to  damages  for  any  other  breach  of  such  contract, 
the  sum  of  $10  per  day  for  each  male  person  under 
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sixteen  years  of  age  or  each  female  person  under 
eighteen  years  of  age,  or  each  convict  laborer  know¬ 
ingly  employed  in  the  performance  of  such  contract, 
and  a  sum  equal  to  the  amount  of  any  deductions, 
rebates,  refunds,  or  underpayment  of  wages  due  to 
any  employee  engaged  in  the  performance  of  such 
contract  ;  and,  in  addition,  the  agency  of  the  United 
States  entering  into  such  contract  shall  have  the 
right  to  cancel  same  and  to  make  open-market  pur¬ 
chases  or  enter  into  other  contracts  for  the  completion 
of  the  original  contract,  charging  any  additional  cost 
to  the  original  contractor.  Any  sums  of  money  due 
to  the  United  States  of  America  by  reason  of  any 
violation  of  any  of  the  representations  and  stipula¬ 
tions  of  said  contract  set  forth  in  section  1  hereof 
may  be  withheld  from  any  amounts  due  on  any  such 
contracts  or  may  be  recovered  in  suits  brought  in  the 
name  of  the  United  States  of  America  by  the  At-- 
torney  General  thereof.  All  sums  withheld  or  recov¬ 
ered  as  deductions,  rebates,  refunds,  or  underpay¬ 
ments  of  wages  shall  be  held  in  a  special  deposit 
account  and  shall  be  paid,  on  order  of  the  Secretary 
of  Labor,  directly  to  the  employees  who  have  been 
paid  less  than  minimum  rates  of  pay  as  set  forth  in 
such  contracts  and  on  whose  account  such  sums 
were  withheld  or  recovered:  Provided ,  That  no  claims 
by  employees  for  such  payments  shall  be  enter¬ 
tained  unless  made  within  one  year  from  the  date  of 
actual  notice  to  the  contractor  of  the  withholding  or 
recoverv  of  such  sums  bv  the  United  States  of 
America. 

Sec.  3.  The  Comptroller  General  is  authorized  and 
directed  to  distribute  a  list  to  all  agencies  of  the 
United  States  containing  the  names  of  persons  or 
firms  found  by  the  Secretary  of  Labor  to  have 
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breached  any  of  the  agreements  or  representations 
required  by  this  Act.  Unless  the  Secretary  of  Labor 
otherwise  recommends  no  contracts  shall  be  awarded 
to  such  persons  or  firms  or  to  any  firm,  corporation, 
partnership,  or  association  in  which  such  persons  or 
firms  have  a  controlling  interest  until  three  years 
have  elapsed  from  the  date  the  Secretary  of  Labor 
determines  such  breach  to  have  occurred. 

Sec.  4.  The  Secretarv  of  Labor  is  hcrebv  author- 

a  v 

ized  and  directed  to  administer  the  provisions  of  this 
Act  and  to  utilize  such  Federal  officers  and  em¬ 
ployees  and,  with  the  consent  of  the  State,  such 
State  and  local  officers  and  employees  as  he  may  find 
nccessarv  to  assist  in  the  administration  of  this  Act 
and  to  prescribe  rules  and  regulations  with  respect 
thereto.  The  Secretary  shall  appoint,  without  re¬ 
gard  to  the  provisions  of  the  civil-service  laws  but 
subject  to  the  Classification  Act  of  1923,  an  adminis¬ 
trative  officer,  and  such  attorneys  and  experts,  and 
shall  appoint  such  other  employees  with  regard  to 
existing  laws  applicable  to  the  employment  and 
compensation  of  officers  and  employees  of  the  United 
States,  as  he  mav  from  time  to  time  find  nccessarv 
for  the  administration  of  this  Act.  The  Secretary  of 
Labor  or  his  authorized  representatives  shall  have  | 
power  to  make  investigations  and  findings  as  herein  , 
provided,  and  prosecute  any  inquiry  necessary  to  his 
functions  in  any  part  of  the  United  States.  The  | 
Secretary  of  Labor  shall  have  authority  from  time  to 
time  to  make,  amend,  and  rescind  such  rules  and 
regulations  as  may  be  necessary  to  carry  out  the 
provisions  of  this  Act.  j 

Sec.  5.  Upon  his  own  motion  or  on  api  lication  of  I 
any  person  affected  by  any  ruling  of  any  agency  of 
the  United  States  in  relation  to  any  proposal  or  con-  I 
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tract  involving  any  of  the  provisions  of  this  Act,  and 
on  complaint  of  a  breach  or  violation  of  any  repre¬ 
sentation  or  stipulation  as  herein  provided,  the  Sec¬ 
retary  of  Labor,  or  an  impartial  representative  des¬ 
ignated  by  him,  shall  have  the  power  to  hold  hearings 
and  to  issue  orders  requiring  the  attendance  and 
testimony  of  witnesses  and  the  production  of  evidence 
under  oath.  Witnesses  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  in  the  courts  of 
the  United  States.  In  case  of  contumacy,  failure,  or 
refusal  of  any  person  to  obey  such  an  order,  any 
District  Court  of  the  United  States  or  of  any  Terri¬ 
tory  or  possession,  or  the  Supreme  Court  of  the 
District  of  Columbia,  within  the  jurisdiction  of  which 
the  inquiry  is  carried  on,  or  within  the  jurisdiction 
of  which  said  person  who  is  guilty  of  contumacy, 
failure,  or  refusal  is  found,  or  resides  or  transacts 
business,  upon  the  application  by  the  Secretary  of 
Labor  or  representative  designated  by  him,  shall  have 
jurisdiction  to  issue  to  such  person  an  order  requiring 
such  person  to  appear  before  him  or  representative 
designated  by  him,  to  produce  evidence  if,  as,  and 
when  so  ordered,  and  to  give  testimony  relating  to 
the  matter  under  investigation  or  in  question:  and 
anv  failure  to  obev  such  order  of  the  court  mav  be 
punished  by  said  court  as  a  contempt  thereof:  and 
shall  make  findings  of  fact  after  notice  and  hearing, 
which  findings  shall  be  conclusive  upon  all  agencies 
of  the  United  States,  and  if  supported  by  the  pre¬ 
ponderance  of  the  evidence,  shall  be  conclusive  in 
any  court  of  the  United  States:  and  the  Secretary 
of  Labor  or  authorized  representative  shall  have  the 
power,  and  is  hereby  authorized,  to  make  such  dcci- 
sions,  based  upon  findings  of  fact,  as  arc  deemed  to 
be  necessary  to  enforce  the  provisions  of  this  Act. 


113 


Sec.  6.  Upon  a  written  finding  by  the  head  of  the 
contracting  agency  or  department  that  the  inclusion 
in  the  proposal  or  contract  of  the  representations  or 
stipulations  set  forth  in  section  1  will  seriously  impair 
the  conduct  of  Government  business,  the  Secretary 
of  Labor  shall  make  exceptions  in  specific  cases  or 
otherwise  when  justice  or  public  interest  will  be  served 
thereby.  Upon  the  joint  recommendation  of  the  con¬ 
tracting  agency  and  the  contractor,  the  Secretary  of 
Labor  may  modify  the  terms  of  an  existing  contract 
respecting  minimum  rates  of  pay  and  maximum  hours 
of  labor  as  he  may  find  necessary  and  proper  in  the 
public  interest  or  to  prevent  injustice  and  undue 
hardship.  The  Secretary  of  Labor  may  provide  reason¬ 
able  limitations  and  may  make  rules  and  regulations 
allowing  reasonable  variations,  tolerances,  and  ex¬ 
emptions  to  and  from  any  or  all  provisions  of  this 
Act  respecting  minimum  rates  of  pay  and  maximum 
hours  of  labor  or  the  extent  of  the  application  of  this 
Act  to  contractors,  as  hereinbefore  described.  When¬ 
ever  the  Secretary  of  Labor  shall  permit  an  increase 
in  the  maximum  hours  of  labor  stipulated  in  the 
contract,  he  shall  set  a  rate  of  pay  for  any  overtime, 
which  rate  shall  be  not  less  than  one  and  one-half 
times  the  basic  hourly  rate  received  by  any  employee 
affected. 

Sec.  7.  Whenever  used  in  this  Act,  the  word  ‘‘per¬ 
son”  includes  one  or  more  individuals,  partnerships, 
associations,  corporations,  legal  representatives,  trus¬ 
tees,  trustees  in  bankruptcy,  or  receivers. 

Sec.  8.  The  provisions  of  this  Act  shall  not  be  con¬ 
strued  to  modify  or  amend  title  III  of  the  Act  entitled 
“An  Act  making  appropriations  for  the  Treasury  and 
Post  Office  Departments  for  the  fiscal  year  ending 
June  30,  1934,  and  for  other  purposes”,  approved 
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May  3.  1033  (commonly  known  as  the  Buy  American 
Act),  nor  shall  the  provisions  of  this  Act  be  construed 
to  modify  or  amend  the  Act  entitled  “An  Act  relating 
to  the  rate  of  wages  for  laborers  and  mechanics  em¬ 
ployed  on  public  buildings  of  the  United  States  and 
the  District  of  Columbia  by  contractors  and  subcon¬ 
tractors.  and  for  other  purposes,”  approved  March  3, 
1931  (commonly  known  as  the  Bacon-Davis  Act),  as 
amended  from  time  to  time,  nor  the  labor  provisions 
of  title  IT  of  the  National  Industrial  Recovery  Act, 
approved  June  10.  1933,  as  extended,  or  of  section  7 
of  the  Emergency  Relief  Appropriation  Act.  approved 
April  8,  1935;  nor  shall  the  provisions  of  this  Act  be 
construed  to  modify  or  amend  the  Act  entitled  “An 
Act  to  provide  for  the  diversification  of  employment 
of  Federal  prisoners,  for  their  training,  and  schooling 
in  trades  and  occupations,  and  for  other  purposes,” 
approved  May  27,  1930.  as  amended  and  supple¬ 
mented  by  the  Act  approved  June  23.  1934. 

Skc.  9.  This  Act  shall  not  apply  to  purchases  of 
such  materials,  supplies,  articles,  or  equipment  as  may 
usually  be  bought  in  the  open  market:  nor  shall  this 
Act  apply  to  perishables,  including  dairy,  livestock 
and  nursery  products,  or  to  agricultural  or  farm 
products  processed  for  first  sale  by  the  original  pro-, 
ducers:  nor  to  anv  contracts  made  bv  the  Secretary 
of  Agriculture  for  the  purchase  of  agricultural  com¬ 
modities  or  the  products  thereof.  Nothing  in  this  Act 
shall  be  construed  to  apply  to  carriage  of  freight  or 
personnel  by  vessel,  airplane,  bus,  truck,  express,  or 
railway  line  where  published  tariff  rates  are  in  effect 
or  to  common  carriers  subject  to  the  Communications 
Act  of  1934. 
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SEPARABILITY  CLAUSE 

Sec.  10.  If  any  provision  of  this  Act,  or  the  appli¬ 
cation  thereof  to  any  persons  or  circumstances,  is  held 
invalid,  the  remainder  of  the  Act,  and  the  application 
of  such  provisions  to  other  persons  or  circumstances, 
shall  not  be  affected  thereby. 

Sec.  11.  This  Act  shall  apply  to  all  contracts 
entered  into  pursuant  to  invitations  for  bids  issued 
on  or  after  ninety  days  from  the  effective  date  of  this 
Act:  Provided ,  however ,  That  the  provisions  requiring 
the  inclusion  of  representations  with  respect  to  mini¬ 
mum  wages  shall  apply  only  to  purchases  or  contracts 
relating  to  such  industries  as  have  been  the  subject 
matter  of  a  determination  by  the  Secretary  of  Labor. 

Approved,  June  30,  1930. 


0.  S.  COVrnNMTNT  PRINTING  OTflCPr  10^9 


UM  i  £0  STATES  j 
COURT  Oh  A  y*  Pt  Al  S  '"O  *1 
DiU  ;>.*  JOL'JM.i 

FILED  Al ^  i  o  1539  | 

IN  THE  C  HJ.  yoi^x^f~' 

lltttfrii  States  ffinurt  of  Appeals  clerk! 
for  tljr  Sisfrirt  of  (Eolumbia 


Lukens  Steel  Company,  a  corpora¬ 
tion,  et  al., 

Appellants, 

vs. 

Frances  Perkins,  individually  and  as 
Secretary  of  Labor  of  the  United 
States,  et  al., 

Appellees. 


No.  7368 


Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Columbia 


REPLY  BRIEF  FOR  APPELLANTS 
— 

O.  Max  Gardner,  [ 

Roberts  B.  Thomas, 

Frederick  H.  Knight, 
Attorneys  for  Appellants. 

Of  Counsel: 

Gardner.  Morrison  &  Rogers 
Webster  &  Garside 
Hause,  Evans,  Storey  &  Lick 
Cook  &  Markell 
George  Walter  Witney 

Morgan,  Lewis  &  Bockius  | 


INDEX 


PAGE 


Preliminary  Statement .  1 

Argument: 

Point  I — Appellees  have  not  answered  our  con¬ 
tention  that  the  Determination  is  completely 
beyond  the  statutory  authority  of  the  Secretary 
of  Labor .  2 

Point  II — Appellees  have  not  answered  our  con¬ 
tention  that  the  Determination  is  invalid  because 
wholly  arbitrary  and  capricious .  11 


Point  III — Appellees  have  not  refuted  our  con¬ 
tention  that  appellants  have  a  standing  to  sue 
to  protect  their  right  to  bid  and  negotiate  for 
Government  contracts  free  from  the  unlawful 
interference,  actual  and  threatened,  of  the 
appellees .  19 


TABLE  OF  CASES  CITED 

Adams  v.  Nagel,  303  U.  S.  532 . 13,  14,  15 

Alabama  Power  Company  v,  I  ekes,  302  U.  S.  464. .  9 

American  School  of  Magnetic  Healing  v.  McAn- 

nnlty,  187  U.  S.  94 . 3,  21,  23 

American  Smelting  &  Refining  Co.  v.  United  States, 

259  U.  S.  75 .  24 

Arensmeyer-W drnock-Zarndt  v.  Wray,  et  al.,  Board 

of  Education,  194  N.  Y.  Supp.  398 .  25 

Atkins  v.  Kansas,  191  U.  S.  207 .  22 


PAGE 


Campbell  v.  City  of  New  York,  244  N.  Y.  317,  155 

N.  E .628 .  3 

Chicago  Junction  Case,  264  U.  S.  258 .  20 

Colorado  Paving  Co.  v.  Murphy,  78  Fed.  28,  appeal 

dismissed  166  U.  S.  719 .  24 

B.  F.  Cummins  Co.  v.  Burleson,  40  App.  D.  C.  500  24 

Duplex  v.  Deering,  254  U.  S.  443 .  8 

Ellis  v.  United  States,  206  U.  S.  246  .  22 

Gegiozv  v.  Uhl,  239  U.  S.  3 . 3,  17,  21,  23 

Gillioz  v.  Webb,  99  F.  (2d)  585 .  12 

Haskins  Bros.  &  Co.  v.  Morgenthau,  85  F.  (2d) 

677  . 21 

Heim  v.  McCall,  239  U.  S.  175 .  22 

Edward  Hines  T rustees  v.  U.  S.,  263  U.  S.  143 ....  20 

Lloyd  Sabaudo  Societe  Anonima  per  Azioni  v. 

Elting,  287  U.  S.  329 .  3 

Louisville  &  Nashville  R.  R.  Co.  v.  United  States, 

238  U.  S.  1 . 16,  17 

Marbury  v.  Madison.  1  Cranch.  137 .  20 

McCaughn  v.  Hershey  Chocolate  Co..  283  U.  S. 

488  .  9 

Metropolitan  Water  District  v.  Whitsett,  215  Cal. 

400,  10  P.  (2d)  751...., .  3 

Molloy  v.  City  of  New  Rochelle,  198  N.  Y.  402,  92 
N.  E.  94 .  24 

Northzvest  Motor  Company  v.  Wallace,  LXII  Wash. 

Law  Rep.  425  . * .  24 

O'Brien  v.  Carney.  6  Fed.  Supp.  761 . 24,  25 

Philadelphia  Company  v.  Stimson.  223  U.  S.  605. .  21 

Pratt  Food  Co.  v.  Bird,  112  N.  W.  701 .  21 

Proctor  &  Gamble  v.  Coe,  96  F.  (2d)  518 .  3 

Red  Canyon  Sheep  Company  v.  Ickes,  98  F.  (2d) 

308  . .' .  21 


Ill 


PAGE 

Shields  v.  Utah  Idaho  R.  R.  Co.,  305  U.  S.  177. ...  15 

Sprunt  &  Son  v.  United  States,  281  U.  S.  249 .  20 

State  v.  Anklam,  43  Ariz.  362,  31  P.  (2d)  888. ...  3 

Talbot  Paving  Co.  v.  City  of  Detroit,  109  Mich. 

657,  67  N.  W.  979  .  24 

Tennessee  Electric  Power  Co.  v.  Tennessee  Valley 

Authority,  59  Sup.  Ct.  366  .  19 

T ruax  v.  Raich,  239  U.  S.  33 .  22 

United  States  v.  Idaho,  298  U.  S.  105 .  3 

United  States  v.  Merchants  &  Manufacturers  Traf¬ 
fic  Assn.,  242  U.  S.  178 .  20 

United  States  v.  Nezv  York  and  Porto  Rico  S.S. 

Co.,  239  U.  S.  88 .  24 

United  States  v.  Purcell  Envelope  Co.,  249  U.  S. 

313 .  25 

U.  S.  Wood  Preserving  Co.  v.  Sundmaker,  186  Fed. 

678  .  24 

United  States  v.  Trans-Missouri  Freight  Assn.,  166 
U.  S.  290  .  9 

Waite  v.  Macy,  246  U.  S.  606  . 3,  21,  23 


OTHER  AUTHORITIES  AND  STATUTES  CITED 


A  New  English  Dictionary  on  Historical  Principles ; 
Oxford,  Clarendon  Press,  1908;  Vol.  VI,  p.  380.  7 

Federal  Rules  of  Civil  Procedure  (Rule  8(e)(1)).  18 

Revised  Statutes,  §  3709  (41  U.  S.  C.  §  5) . .  .23,  24, 25 

U.  S.  C.  A.,  Title  12,  §§  63,  64,  191  and  192 .  13 


IN  THE 


Unttpii  States  (Eourt  of  Appeals 
for  the  Histrirt  of  (Eolmnbia 


No.  7368 


Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Columbia 

REPLY  BRIEF  FOR  APPELLANTS 

Preliminary  Statement 

We  are  conscious  of  the  heavy  burden  which  has 
been  placed  upon  this  Court  by  the  numerous  and 
voluminous  briefs  and  other  papers  filed  with  it  in  this 
matter.  Therefore,  we  will  not  attempt  herein  to  reply 
in  detail  to  the  briefs  of  appellees  and  the  amici  curiae, 
or  to  review  the  inaccuracies  and  inconsistencies  therein. 
We  will  confine  ourselves  to  a  brief  additional  discussion 
of  the  issues  in  which  the  Court,  by  the  trend  of  its  ques¬ 
tions,  seemed  primarily  interested  on  the  oral  argument 
and  the  contentions  of  appellees  not  discussed  in  our 
Opening  Brief  because  they  had  not  been  advanced  in 
the  prior  proceedings. 


Lukens  Steel  Company,  a  corpora¬ 
tion,  et  al., 

Appellants, 


Frances  Perkins,  individually  and  as 
Secretary  of  Labor  of  the  United 
States,  et  al.. 

Appellees. 
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POINT  I 

Appellees  have  not  answered  onr  conten¬ 
tion  that  the  Determination  is  completely 
beyond  the  statutory  authority  of  the  Secre¬ 
tary  of  Labor. 

It  is  undisputed  that  the  authority  conferred  by  the 
Act  upon  the  Secretary  of  Labor, — her  jurisdiction, — is 
limited  to  the  determination  of  prevailing  minimum  wages 
in  the  several  “localities”  in  which  particular  Government 
supplies  are  to  be  produced  pursuant  to  contract.  The 
Secretary  has  no  jurisdiction  to  determine  minimum 
wages  prevailing  on  the  continent  of  North  America,  or 
in  the  United  States,  or  in  “regions”  or  “sections”  or 
“broad  geographical  areas”  of  the  United  States.  She 
must  determine  such  wages  only  in  “localities”  in  which 
goods  are  to  be  produced  pursuant  to  contract,  and,  if 
she  attempts  to  do  more  than  that,  she  is  exceeding  her 
statutory  authority.  Thus,  the  jurisdiction  of  the  Secre¬ 
tary  is  bounded  by  the  meaning  of  the  word  “locality”. 

1.  Appellees  at  certain  points  seem  to  suggest  that 
the  Secretary  has  power  or  discretion  to  determine  what 
her  jurisdiction  is,  i.  e.,  to  determine  the  proper  construc¬ 
tion  of  the  term  “locality”,  as  employed  in  the  Act.  Thus, 
it  is  said  that  “the  term  ‘locality’  *  *  *  is  to  be  determined 
in  the  discretion  of  the  Secretary”  (Appellees’  Br.,  p.  83) 
and  “  ‘locality’  is  a  flexible  term  to  be  interpreted  in  the 
discretion  of  the  administrative  officer”  (ibid.,  pp.  88-89). 
This  unusual  suggestion  is  altogether  untenable,  and.  in¬ 
deed,  does  not  seem  to  be  seriously  pressed. 
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There  are,  of  course,  many  instances  in  which  an 
executive  or  administrative  officer  may  employ  a  sound 
discretion  in  exercising  the  jurisdiction  conferred  upon 
him  by  law.  But  it  has  never  been  held  or  suggested  that 
an  executive  or  administrative  officer  has  the  power  or 
discretion  to  determine  what  his  jurisdiction  is  by  con¬ 
struction  of  the  statute  delimiting  the  scope  of  his  author¬ 
ity,  or  otherwise.1  On  the  contrary,  it  is  well  established 
that  the  question  of  the  scope  of  the  authority  or  juris¬ 
diction  conferred  by  statute  upon  an  administrative  officer 
is  a  question  of  law  for  the  Courts.2 

The  point  which  we  wish  to  emphasize  is  this:  It 
is  perfectly  plain  that  the  Secretary  may  not,  in  the  exer¬ 
cise  of  discretion  or  otherwise,  determine  the  meaning 


1Certainly,  the  cases  cited  by  appellees  (Appellees’  Br., 
p.  89) ,  to-wit,  Campbell  v.  City  of  Neic  York ,  244  N.  Y.  317, 
155  N.  E.  628;  Metropolitan  Water  District  v.  Whitsett, 
215  Cal.  400, 10  P.  (2d)  751 ;  State  v.  Anklam,  43  Ariz.  362, 
31  P.  (2d)  888;  have  nothing  whatsoever  to  do  with  this 
question. 

2Waite  v.  Macy,  246  U.  S.  606,  Open.  Br.,  pp.  104-105 ; 
Gegiow  v.  XJhl,  239  U.  S.  3,  Open.  Br.,  p.  108;  American 
School  of  Magnetic  Healing  v.  Me  Annuity,  187  U.  S.  94, 
Open.  Br.,  pp.  105-108;  Lloyd  Sabaudo  Socicte  Anonima 
per  Azioni  v.  Elting,  287  U.  S.  329,  335,  Open.  Br.,  p.  77 ; 
United  States  v.  Idaho,  298  U.  S.  105;  Proctor  d  Gamble 
v.  Coe,  96  F.  (2d)  518,  521-522  (D.  C.  Ct.  App.,  1938), 
and  cases  therein  cited.  See  also  the  other  cases  cited  in 
Note  2,  p.  109,  of  Appellants’  Opening  Brief.  In  this  con¬ 
nection,  it  is  to  be  observed  that  none  of  the  cases  distin¬ 
guished  at  pp.  111-115  of  our  Opening  Brief,  in  which  it 
was  held  that  the  interpretation  of  a  statute  by  an  execu¬ 
tive  officer  would  be  accepted  by  the  Courts  if  not  arbitrary 
or  capricious,  involved  any  question  of  an  executive  officer 
exceeding  his  statutory  authority  or  jurisdiction.  On  the 
contrary,  the  questions  of  law  presented  were  minor  ques¬ 
tions  arising  in  the  administration  of  an  act,  jurisdiction 
to  determine  which  had  been  conferred  by  the  statute. 
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of  the  term  “locality”,  as  employed  in  the  statute,  and 
thereby  bind  the  Courts  or  any  one  else  to  her  conception 
of  what  her  jurisdiction  is  under  the  statute.  However, 
within  the  limits  of  her  jurisdiction,  as  determined  by  the 
proper  judicial  definition  of  the  term  “locality”,  she  may, 
in  her  sound  discretion,  ascertain  prevailing  minimum 
wages  in  such  units  of  territory  as  are  comprehended  by 
such  definition  of  the  term  “locality”. 

Appellees  have  constantly  tried  to  confuse  these  two 
issues,  which  are  fundamentally  different  (Open.  Br.,  pp. 
29-32).  We  are  confident,  however,  that  the  Court  will 
not  be  misled  by  appellees’  efforts  to  divert  attention  from 
the  real  point. 

2.  We  are  thus  brought  to  the  issue  more  seriously 
pressed  by  appellees,  viz.,  the  proper  construction  of  the 
term  “locality”  in  the  Act.  As  we  have  seen,  the  con¬ 
struction  of  that  term  defines  the  limits  of  the  Secretary’s 
jurisdiction  to  determine  prevailing  minimum  wages. 
Both  sides  concede  that  the  word  has  a  meaning,  as  em¬ 
ployed  in  the  statute. 

We  say  that,  as  so  employed,  it  means 

(1)  a  city,  county,  village  or  other  civil  sub¬ 
division  of  a  State,  or 

(2)  the  immediate  vicinity  thereof,  or, 

(3)  at  most,  a  narrowly  restricted  geo¬ 
graphical  area  surrounding  the  place  in  which 
goods  are  to  be  produced  under  a  Government  con¬ 
tract.3 

3This  construction  is  compelled  by  the  ordinarily  ac¬ 
cepted  usage  of  the  term  (Open.  Br.,  pp.  35-40,  43-44,  61- 
62),  the  context  in  which  it  is  employed  in  the  Act  (ibid., 
pp.  40-41,  61-62),  the  construction  or  usage  of  the  term  by 
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We,  therefore,  say  that  the  jurisdiction  or  authority 
of  the  Secretary  under  the  Act  is  limited  to  determining 
prevailing  minimum  wages  in  such  territorial  units. 

In  exercising  that  jurisdiction,  the  Secretary,  in  her 
sound  discretion,  may  determine  prevailing  minimum 
wages  either  in  a  State  civil  subdivision  in  which  goods 
are  to  be  produced  under  a  Government  contract,  or  in 
an  area  embracing  such  civil  subdivision  and  its  imme¬ 
diate  vicinity,  or  in  a  narrowly  restricted  geographical 
area  surrounding  the  place  in  which  goods  are  to  be  so 
produced.  She  may,  therefore,  determine  prevailing 
minimum  wages  in  a  metropolitan  or  similar  area, 
whether  or  not  this  involves  crossing  State  lines  (see 
Open.  Br.,  pp.  40,  57). 

But,  as  previously  pointed  out,  it  is  one  thing  to  say 
that  the  Secretary  has  a  sound  discretion  in  thus  exer¬ 
cising  her  jurisdiction  once  its  limits  have  been  deter¬ 
mined  by  definition  of  the  term  “locality”,  and  quite 
another  to  say  that  she  is  vested  with  power  or  discretion 
to  determine  what  her  jurisdiction  is,  i.e,  to  determine 
in  her  discretion  the  meaning  of  the  term  “locality”  and 
thereby  to  expand  or  contract  her  jurisdiction  at  will. 

We  turn  now  to  appellees’  construction  of  the  term 
“locality”. 

In  our  Opening  Brief  we  stated  (pp.  5,  30,  33)  that 
the  Acting  Secretary,  in  the  Determination,  in  effect 


this  and  other  Courts  (ibid.,  pp.  36-37,  40-43),  the  purpose 
the  Act  was  designed  to  accomplish  ( ibid.,  pp.  56-57,  63-64, 
67),  the  statements  of  its  author  and  sponsors  in  the  Con¬ 
gressional  debates  (ibid.,  pp.  54-56)  and  the  grave  consti¬ 
tutional  doubts  that  would  arise  from  the  contrary  con¬ 
struction  adopted  in  the  Determination  which  would  con¬ 
fer  unguided  legislative  authority  on  the  Secretary  of 
Labor  (ibid.,  pp.  58-60). 
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purported  to  construe  the  term  “locality”  to  mean  any 
area,  however  large,  which  the  Secretary  might  select 
in  the  light  of  economic  factors  for  the  purpose  of  deter¬ 
mining  prevailing  minimum  wages.  This  was  the  only 
“construction”  deducible  from  the  Determination  (Open. 
Br.,  p.  30;  R.  244;  R.  246).  This  “construction”,  it  was 
pointed  out,  was  utterly  meaningless  (Open.  Br.,  pp.  33 
et  seq.)  and  a  mere  cloak  for  usurpation  of  the  power  to 
fix  minimum  wages  never  theretofore  existing  in  locali¬ 
ties  in  which  iron  and  steel  plants  are  located  (ibid.). 

Appellees  now  suggest  an  even  broader  and  more 
meaningless  “construction”  of  the  term.  They  state 
(Appellees'  Br.,  p.  14)  that  “the  word  ‘locality’  used  in 
Section  1(b)  means  an  area  to  be  determined  by  the 
Secretary  as  a  matter  of  discretion  and  upon  considera¬ 
tion  of  various  factors  in  the  particular  industry  for 
which  the  Determination  is  made.”  [Italics  ours.] 

We  have  already  anticipated  (Open.  Br.,  pp.  61-65, 
57,  41,  35-41,  53-57)  every  argument  advanced  to  sup¬ 
port  such  a  “construction”.  We  wish  merely  to  empha¬ 
size,  in  reply  herein,  the  following: 

A.  This  “construction”  is  merely  a  device  to  per¬ 
mit  the  Secretary  to  achieve  prohibited  results, — viz.,  the 
determination  and  extension  of  her  own  jurisdiction  and 
the  usurpation  of  the  power  to  fix  wages. 

B.  This  “construction”  is  sought  to  be  supported 
largely  by  negative  argument  that  our  construction  of 
the  term  “locality”  is  incorrect.  It  is  of  particular  sig¬ 
nificance.  however,  that  appellees  never  discuss  the  con¬ 
struction  which  we  really  urge,  but  attribute  to  us  gratu¬ 
itously  the  contention  that  the  term  “locality”,  as  em- 
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ployed  in  the  Act,  means  only  a  “city,  town,  village  or 
other  civil  subdivision  of  a  State”.  They  thus  com¬ 
pletely  ignore  two  of  the  three  branches  of  our  definition, 
as  set  forth  in  the  Complaint  (R.  26),  our  Opening 
Brief  (pp.  35-60)  and  herein  (p.  4,  supra).  In  so  doing, 
they  ignore  the  permissible  flexibilty  which  may  be  attri¬ 
buted  to  the  term  “locality”.  (See,  particularly,  Open. 
Br.,  pp.  43-44.) 

C.  Appellees  place  great  emphasis  on  the  following 
dictionary  definition  of  “locality”  quoted  in  our  Opening 
Brief,  with  others  (pp.  35-36),  because  it  was  understood 
that  some  reliance  was  placed  thereon  by  appellees  and 
also  because  it  plainly  showed  that  in  the  context  of  the 
Act  the  construction  urged  by  us  was  the  only  permissible 
construction : 

“4.  b.  A  place  or  district,  of  undefined  ex¬ 
tent,  considered  as  the  site  occupied  by  certain 
persons  or  things,  or  as  the  scene  of  certain  activi¬ 
ties.”4  [Italics  ours.] 

As  pointed  out  in  our  Opening  Brief  (p.  61),  the 
place  or  district  which  is  the  “site”  or  “scene”  of  the 
manufacture  of  products  to  be  furnished  under  a  Gov¬ 
ernment  contract  cannot  be  a  large  geographical  area  or 
vast  “region”  of  the  character  selected  in  the  Determina¬ 
tion. 

Moreover,  (see  Open.  Br.,  pp.  62,  43-44),  the  fact 
that  the  term  “locality”  does  not  precisely  define  the 
confines  of  a  particular  territorial  unit  does  not  mean 
that  it  does  not  set  up  definite  geographical  limitations. 

4A  New  English  Dictionary  on  Historical  Principles; 
Oxford,  Clarendon  Press,  1908 ;  Vol.  VI,  p.  380, 


8 


This  is  vividly  illustrated  by  comparison  of  the  term 
“region”  with  the  term  “locality”.  Both  terms  connote 
geographical  areas  not  precisely  defined  in  extent.  But 
no  one  has  any  doubt  but  that  a  “region”  is  an  area 
much  larger  in  a  size  than  a  “locality”  and,  in  fact,  may 
embrace  many  “localities”.  Thus,  as  pointed  out  in 
our  Opening  Brief  (Note  7,  pp.  39-40,  p.  62),  the 
terms  “region”  and  “regional”  are  commonly  contrasted 
with  the  terms  “locality”  and  “local”,  and,  as  stated  in 
the  standard  authority  (ibid.),  are  “opposed  to  local”.49 

The  nub  of  this  case  is  that  the  Acting  Secretary  has, 
by  the  admission  of  the  Secretary’s  own  Public  Contracts 
Board  (Open.  Br.,  pp.  37-39),  attempted  to  determine 
prevailing  minimum  wages  in  vast  “regions”  and  not  in 
the  various  “localities”  contained  therein. 

D.  Appellees,  in  discussing  the  legislative  history  of 
the  Act,  state  (Br.,  p.  84)  that  this  Court  must  ignore 
the  statements  by  the  members  of  the  Judiciary  Com¬ 
mittee  and  subcommittee  of  the  House  of  Representa¬ 
tives  sponsoring  and  in  charge  of  the  Act,  which  plainly 
show  that  Congress,  in  employing  the  term  “locality” 
therein,  meant  “community”.  (See  Open.  Br.,  pp.  54- 
56.) 

No  pertinent  authority  is  cited  by  appellees  (Br.,  p. 
84)  to  support  this  suggestion.'*  On  the  contrary,  it  is 

4*Similarlv,  the  synonyms  of  “locality”  employed  in 
common  usage,  viz.  “neighborhood”,  “vicinity”,  etc.  (see 
Open.  Br.,  p.  35)  connote  geographical  areas  not  precisely 
defined  in  extent.  But  no  one  would  say  that  the  entire 
United  States  or  any  vast  “region”  thereof  is  a  “neigh¬ 
borhood”. 

5The  case  of  Duplex  Co.  v.  Dee-ring ,  254  U.  S.  443,  held 
that  statements  made  by  the  spokesman  of  the  House 
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well  settled,  as  pointed  out  in  our  Opening  Brief  (p.  54), 
that  such  statements  of  those  in  charge  of  or  sponsor¬ 
ing  the  legislation  may  be  considered. 

Even  appellees  do  not  contend,  however,  that  the 
statements  in  the  debates  quoted  in  our  Opening  Brief 
(pp.  54-56),  as  well  as  many  others  which  might  have 
been  quoted,  and  the  entire  legislative  history  of  the  Act, 
may  not  be  resorted  to  to  show  a  common  agreement 
upon  the  purpose  thereof  (see  Open.  Br.,  p.  54).  Upon 
such  consideration,  it  is  perfectly  plain,  not  only  that 
Congress  was  familiar  with  the  provisions  of  the  Bacon- 
Davis  Act  and  the  practice  of  the  Secretary  of  Labor  in 
determining  prevailing  rates  of  wages  thereunder  (see 
Open.  Br.,  pp.  47-53,  64-65),  but  also  that  Congress 
intended,  in  passing  the  Public  Contracts  Act,  to  extend 
to  all  contracts  for  Government  work  in  excess  of  $10,000 
the  principles  of  the  Bacon-Davis  Act  with  regard  to 
prevailing  minimum  wages. 

Such  intent  is  at  swords’  points  with  any  construc¬ 
tion  of  the  term  “locality”  which  will  permit  the  Secre¬ 
tary  of  Labor  to  fix  minimum  wages,  never  theretofore 
existing,  in  large  geographical  areas  or  regions.  And, 
as  illustrated  by  this  case,  that  is  the  very  result  which 
the  Secretary  is  seeking  to  achieve  by  her  “construction”. 


Committee,  explaining  the  views  of  the  Committee ,  were 
entitled  to  consideration  and  weight.  McCauglin  v.  Her- 
shey  Chocolate  Co.,  2S3  U.  S.  4S8,  and  United  States  v. 
Trans-Missouri  Freight  Assn.,  166  U.  S.  290,  merely  hold 
and  state  that  statements  by  individual  members  of  the 
Congress  (as  distinguished  from  those  in  charge  of  or 
sponsoring  legislation)  are  not  appropriate  sources  for 
ascertainment  of  the  meaning  of  particular  language. 
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E.  It  is  now  conceded  by  appellees  (Appellees’  Br., 
p.  88)  that  assigning  to  the  word  “locality”  its  normal 
meaning,  as  urged  by  us,  will  not,  as  suggested  in  the 
Determination,  render  the  statute  nugatory  by  making 
the  finding  of  prevailing  minimum  wages  a  useless  pro¬ 
cedure  in  instances  in  which  “there  will  be  found  to  be 
but  one  plant  of  a  particular  industry  located  in  any  one 
city”  (R.  244-245).  See  Opening  Brief,  pages  40-41,  62. 

F.  The  only  argument  advanced  to  meet  our  conten¬ 
tion  that  the  construction  placed  upon  the  Act  by  the 
Secretary  would,  if  sustained,  raise  grave  doubts  as  to 
its  constitutionality  (Open.  Br.,  pp.  58-60),  is  that  the 
law  as  so  construed  commits  “to  the  honest  discretion 
and  judgment  of  the  Secretary  the  determination  of  the 
facts  upon  which  the  law  was  to  operate”  (Appellees’ 
Br.,  p.  94).  This  is  a  unique  justification.  As  we  under¬ 
stand  it,  the  thought  is  that  Congress  may  constitution¬ 
ally  delegate  to  the  Secretary  complete  authority,  with¬ 
out  guide,  to  determine  prevailing  minimum  wages  in 
such  areas  as  may  be  “determined  by  the  Secretary  as  a 
matter  of”  honest  “discretion  and  upon  consideration  of 
various  factors  in  the  particular  industries”  for  which 
minimum  wage  determinations  are  made.  The  mere  fact 
that  the  Secretary  is  required  to  act  “honestly”  in  exer¬ 
cising  such  a  sweeping  discretion  can  obviously  supply 
no  constitutional  justification  for  such  a  blanket  delega¬ 
tion  (Open.  Br.,  p.  59). 

In  the  light  of  the  foregoing,  as  well  as  the  argument 
set  forth  in  our  Opening  Brief,  it  is  respectfully  sub¬ 
mitted  that  appellees  have  in  no  way  met  our  contention 
that  the  Determination  is  completely  beyond  the  statu¬ 
tory  authority  of  the  Secretary  of  Labor. 
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POINT  II 

Appellees  have  not  answered  onr  conten¬ 
tion  that  the  Determination  is  invalid  becanse 
wholly  arbitrary  and  capricious. 

We  pointed  out  in  our  Opening  Brief  (pp.  66-79; 
see,  also,  Note  2,  p.  109)  that  even  if  the  Act  be  con¬ 
strued  to  empower  the  Secretary  of  Labor  to  select,  in 
the  light  of  relevant  economic  facts,  any  geographic  area, 
however  large,  as  a  “locality”  for  the  purpose  of  deter¬ 
mining  prevailing  minimum  wages,  the  Determination  is 
nevertheless  invalid  since  wholly  arbitrary  and  capricious 
for  the  following  reasons : 

( 1 )  As  appears  on  the  face  of  the  Determina¬ 
tion  (R.  250),  the  only  “economic  fact”  relied 
upon  by  the  Acting  Secretary  to  support  his  con¬ 
clusion  that  13  States,  part  of  a  fourteenth,  and 
the  District  of  Columbia,  constitute  a  locality, 
was  the  alleged  fact  that  the  same  market  region 
is  served  by  the  plants  in  such  States  and  District. 
In  making  this  the  controlling  criterion  the  Act¬ 
ing  Secretary  was  acting  in  the  teeth  of  the  stat¬ 
ute  and  perverting  its  purpose. 

(2)  The  Acting  Secretary  completely  and 
erroneously  ignored  all  other  “economic  facts” 
which  would  have  been  relevant  if  his  construc¬ 
tion  of  the  Act  were  correct,  including  the  long- 
existing  and  well-defined  geographic  wage  differ¬ 
entials  within  the  area  selected  by  him  as  a  “local¬ 
ity”  as  aforesaid. 
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A.  Appellees  contend,  however  (Appellees’  Supp. 
Br.,  p.  10),  that  the  Determination  is  not  invalid  unless 
it  is  shown  that  the  Acting  Secretary  did  not  act  “in 
good  faith”.  To  support  this  proposition,  they  rely  on 
two  cases:  Gillioz  v.  W ebb,  99  Fed.  (2d)  585  (C.  C.  A. 
5th,  1938),  and  Adams  v.  Nagel,  303  U.  S.  532. 

Neither  of  such  cases  support  any  such  proposition. 

Gillioz  v.  Webb,  supra,  involved  an  action  by  an  em¬ 
ployee  against  his  employer,  a  contractor  under  a  con¬ 
struction  contract  let  pursuant  to  the  provisions  of  the 
Bacon-Davis  Act,  as  originally  enacted  (46  Stat.  1494), 
to  recover  the  difference  between  the  compensation  paid 
him  for  his  services  and  the  compensation  determined  by 
the  Secretary  of  Labor,  pursuant  to  the  terms  of  the 
contract,  to  be  the  prevailing  wage  for  work  of  a  similar 
nature  in  the  locality.  The  original  Bacon-Davis  Act 
provided  (and  the  contract  embodied  this  provision),  in 
substance,  that  the  rate  of  wage  for  all  laborers  and 
mechanics  employed  in  the  construction  of  a  public  build¬ 
ing  covered  by  contract  should  be  not  less  than  the  pre¬ 
vailing  rate  of  wages  for  work  of  a  similar  nature  in  the 
city,  towm,  etc.,  in  which  the  work  was  to  be  performed ; 
and  that,  in  case  any  dispute  arose  which  could  not  be 
adjusted  by  the  contracting  officer,  the  matter  should  be 
“referred  to  the  Secretary  of  Labor  for  determination, 
and  his  decision  thereon  shall  be  conclusive  on  all  parties 
to  the  contract”. 

The  court  held  that  the  contract  made  the  Secretary’s 
finding  conclusive:  that  such  provision  had  the  “same 
conclusive  and  binding  force  as”  when  “private  parties 
fix  such  matters  by  contract  between  themselves”;  and, 
consequently,  that  the  only  basis  for  disputing  the  Secre- 


13 


tary’s  finding  would  have  been  bad  faith  (98  Fed.  (2d) 
at  587). 

A  mere  statement  of  the  facts  of  the  Gillios  case 
shows  that  it  has  no  pertinence  here. 

Adams  v.  Nagel,  supra,  involved  a  stockholders’  class 
suit  to  enjoin  the  enforcement  of  an  assessment  ordered 
by  the  Comptroller  of  the  Currency  of  the  stockholders 
of  a  national  bank.  The  statutes  involved,0  as  construed 
by  the  Court,  invested  the  Comptroller  with  jurisdiction 
to  order  an  assessment  up  to  100%  of  the  par  value  of 
the  stock  of  shareholders  of  a  national  bank  “if,  upon  an 
investigation,  he  finds  that  the  assets  are  insufficient  to 
pay  the  debts”  (303  U.  S.  at  540).  The  gravamen  of 
the  complaint  was  that  the  Comptroller,  due  to  an  error 
of  law,  had  ignored  certain  assets  in  finding  that  the 
bank’s  assets  were  insufficient  to  pay  its  debts,  and  it  was 
therefore  further  contended  that  he  had  acted  without 
the  scope  of  his  authority  and  arbitrarily  and  capriciously 
in  ordering  the  assessment. 

The  Supreme  Court  held  that  the  complaint  should 
have  been  dismissed,  ruling  that  the  action  of  the  Comp- 

cThe  statutes  involved  were  not,  as  stated  by  counsel 
for  appellees,  §§  63,  64  and  191  of  Title  12  of  U.  S.  C.  A., 
but  were  §§  63,  64,  191  and  192.  §§  63  and  64  provide 
generally  for  individual  liability  of  stockholders.  §  191 
provides,  inter  alia,  that  “whenever  the  comptroller  shall 
become  satisfied  of  the  insolvency  of  a  national  banking 
association,  he  may,  after  due  examination  of  its  affairs, 
*  *  *  appoint  a  receiver’’  (1)  “who  shall  proceed  to  close 
up  such  association”,  and  (2)  “enforce  the  personal  lia¬ 
bility  of  the  shareholders,  as  provided  in  section  192”. 
§  192  provides,  inter  alia,  that  “Such  receiver,  under  the 
direction  of  the  comptroller,  *  *  *  may,  if  necessary  to  pay 
the  debts  of  such  association,  enforce  the  individual  lia¬ 
bility  of  the  stockholders.” 
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troller  was  not  arbitrary  (at  p.  543)  ;  and  that,  at  most, 
he  had  in  a  doubtful  case  “erroneously  estimated  the 
value  of  the  bank’s  assets”  (at  p.  543)  in  exercising 
the  jurisdiction  conferred  upon  him  to  find  whether  or 
not  its  assets  were  sufficient  to  pay  its  debts.  The  Court 
pointed  out  that  in  such  a  case  as  that  presented,  where 
an  administrative  officer  in  enforcing  a  statute  is  vested 
with  a  discretion  to  act  or  not  to  act,  and  is  to  act  “m 
the  light  of  the  facts  he  ascertains  and  the  judgment  he 
forms”  (i.e.,  after  his  own  investigation,  but  without  a 
hearing),  the  administrative  officer  does  not  exceed  his 
jurisdiction  by  making  a  mere  “error  either  of  fact  or 
law”  in  arriving  at  the  very  conclusion  which  he  is 
authorized  by  law  to  make  (at  p.  542).  The  Court  indi¬ 
cated,  however,  that,  even  in  such  a  case,  if  the  action 
of  the  official  was  arbitrary  in  the  sense  of  being  in  “the 
teeth  of  a  statute”,  an  injunction  would  be  granted  (at 
p.  543). 

It  is  thus  to  be  observed  that  the  Nagel  case  plainly 
stands  for  no  such  proposition  as  that  for  which  appellees 
cite  it.7 

In  fact,  that  case  recognizes  that  even  action  taken 
by  a  public  official  such  as  the  Comptroller  of  the  Cur¬ 
rency,  pursuant  to  a  statute  authorizing  him  to  take 
action  after  a  mere  finding  (made  without  hearing)  rep¬ 
resenting,  in  effect,  his  judgment,  may  be  enjoined  if 
“arbitrary”  in  the  sense  of  being  in  the  “teeth  of  the 

7It  may  be  noted  parenthetically  that  that  case  affords 
no  support  for  the  contention  of  appellees,  discussed  in 
Point  I,  supra,  that  the  Secretary  has  a  discretion  to  deter¬ 
mine  her  jurisdiction  under  the  Act  by  construing  the 
term  “locality”  as  employed  in  the  Act. 
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statute”.  Consequently,  even  if  the  Secretary  of  Labor, 
under  her  construction  of  the  Act,  could  be  said  to 
occupy  a  position  similar  to  the  Comptroller  of  the  Cur¬ 
rency,  the  complaint  herein  states  a  cause  of  action, 
since,  for  the  reasons  pointed  out  in  our  Opening  Brief 
(see,  particularly,  pp.  66-69),  the  Determination  is  “in 
the  teeth”  of  the  Public  Contracts  Act. 

But,  under  the  Public  Contracts  Act,  even  as  con¬ 
strued  by  appellees,  the  Secretary  of  Labor  does  not 
occupy  a  position  or  perform  a  function  similar  to  that 
of  the  Comptroller  of  the  Currency  in  the  Nagel  case. 
She  does  not  make  a  finding,  representing,  in  substance, 
her  judgment,  and  on  the  basis  of  the  judgment  thus 
formed  take  or  refrain  from  action  the  propriety  or  neces¬ 
sity  of  which  depends  on  such  judgment.  Her  function 
is  to  determine  prevailing  minimum  wages  in  localities, 
after  hearing,  and  to  enforce  her  determinations  in  vari¬ 
ous  ways.  As  pointed  out  by  appellees  themselves 
(Appellees’  Br.,  p.  47),  such  determinations  are  “quasi¬ 
legislative  determinations”  of  ultimate  facts.  They  con¬ 
stitute  steps  in  a  statutory  plan  to  regulate  members  of 
a  particular  class, — viz.,  government  contractors. 

In  such  cases,  as  demonstrated  by  the  decision  in 
Shields  v.  Utah  Idaho  R.  R.  Co.,  305  U.  S.  177,  the  scope 
of  judicial  review  involves  the  determination  of  the  ques¬ 
tion  whether  the  administrative  body  or  officer  has  acted 
within  its  or  his  authority  (at  p.  185).  This  involves, 
among  other  things,  consideration  of  whether  (1)  the 
hearing  required  by  law  was  accorded  (ibid.),  (2)  the 
administrative  officer  or  body  “departed  from  the  appli¬ 
cable  rules  of  law”  “in  arriving  at  its  determination” 
(pp.  185,  187),  (3)  the  determination  had  a  basis  in 
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substantial  evidence  ( ibid .),  and  (4)  the  determination 
“was  arbitrary  and  capricious”  (ibid.).  In  the  absence 
of  assumption  (for  the  purposes  of  judicial  review)  of 
the  correctness  of  the  subsidiary  findings  of  fact  on 
which  such  a  determination  is  based  (see  Louisville  & 
Nashville  R.  R.  Co.  v.  United  States,  238  U.  S.  1),  the 
last  three  questions  must,  of  course,  be  determined  on 
final  hearing  upon  the  evidence  produced  before  the  ad¬ 
ministrative  body  or  officer. 

Applying  these  tests,  it  is  altogether  clear,  for  the 
reasons  stated  in  our  Opening  Brief  (pp.  66-79),  that 
the  Determination  is  invalid.8 

B.  Appellees  apparently  contend  (Appellees’  Br.,  pp. 
15-16;  Appellees’  Sup.  Br.,  p.  10)  for  the  first  time  on 
this  appeal,  that  the  complaint  herein  does  not  show  that 
the  Determination  is  arbitrary  and  capricious  because 
there  is  not  annexed  thereto  the  1,400  page  record  of 
“evidence”  taken  by  the  Public  Contracts  Board  and  the 
“numerous  supplemental  briefs  and  exhibits”  which  were 
before  the  Acting  Secretary. 

8  Appellees  urge  in  their  Supplemental  Brief  (pp.  10* 
11)  that  we  are  incorrect  in  stating  that  it  appears  from 
the  face  of  the  Determination  that  the  only  “economic 
fact”  relied  on  by  the  Acting  Secretary  to  support  his 
conclusion  that  13  States,  part  of  a  fourteenth,  and  the 
District  of  Columbia,  constitute  a  “locality”  was  the 
alleged  fact  that  the  same  market  region  was  served  by 
the  plants  in  such  States  and  district.  They  state  that 
the  Determination  “recognizes”  the  existence  of  an  addi¬ 
tional  factor,  viz.,  the  “Pittsburgh  basing  point  system”, 
the  “recent  abandonment”  of  which  the  Acting  Secretary 
noted  (R.  250).  But  it  is  clear  that  the  Acting  Secretary 
referred  to  this  fact  as  one  supporting  his  conclusion  that 
the  plants  in  the  so-called  “locality”  selected  served  the 
same  market  or  markets  (R.  250). 
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This  contention  is  patently  unsound.  In  so  far  as 
this  branch  of  the  case  is  concerned,  appellants  contend 

( 1 )  that  the  Determination  on  its  face  is  arbi¬ 
trary  and  capricious  since  it  appears  therefrom 
that,  even  if  relevant  economic  facts  are  to  be 
considered  by  the  Secretary  and  to  control  the 
selection  of  geographic  areas,  however  large,  as 
“localities”  for  the  purpose  of  determining  pre¬ 
vailing  minimum  wages,  the  only  economic  fact 
considered  and  relied  on  by  the  Acting  Secretary 
to  support  his  Determination  was  wholly  irrele¬ 
vant  ( Gegiow  v.  Uhl,  239  U.  S.  3,  Open.  Br., 
pp.  68-69). 

(2)  The  appellants  assume  for  the  purposes  of 
argument  the  correctness  of  the  undisputed  wage 
facts  (R.  241)  and  the  other  findings  of  fact,  as 
distinguished  from  conclusions,  set  forth  in  the 
Report  of  the  Public  Contracts  Board  and  the 
Determination,  and  upon  which  the  determination 
of  prevailing  minimum  wages  in  so-called  “local¬ 
ities”  (R.  253-254)  was  based  (R.  314). 

It  is,  of  course,  well  settled  that  the  practice  of  con¬ 
testing  the  validity  of  administrative  action  on  the  basis 
of  the  assumption  of  the  correctness  of  the  findings  of 
the  administrative  officer  or  body  itself  is  not  only  proper, 
but  is  to  be  preferred  and  is  “most  commendable”,  in 
that  it  not  only  saves  the  expense  of  printing,  but  saves 
“the  substantial  points  in  the  case  from  being  submerged 
in  a  flood  of  testimony”.  Louisville  &  Nashville  R.  R. 
Co.  v.  United  States,  238  U.  S.  1,  10-11.  This  is  true 
even  though  the  issue  is  not  whether  the  complaint  states 
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a  cause  of  action.  Much  more  “commendable”  is  the 
practice  where,  as  here,  pleading  of  ultimate  facts  in 
“simple,  concise,  and  direct”  form,  and  not  evidence,  is 
required  by  the  Federal  Rules  of  Civil  Procedure  (Rule 
8(e)  (I))- 

It  is  presumably  because  of  recognition  of  this  that 
appellees  state  in  their  Opening  Brief  (p.  16)  that  “it 
cannot  be  decided  that  an  abuse  of  discretion  is  involved 
in  the  absence  of  the  record  *  *  *.  At  most  it  can  be 
decided  that  the  complaint  *  *  *  discloses  sufficiently  an 
abuse  of  discretion  to  require  Appellees,  or  some  of  them, 
to  answer”. 

For  the  reasons  hereinabove  set  forth,  it  is  respect¬ 
fully  submitted  that  the  Complaint  is  invulnerable 
against  attack  on  the  basis  of  the  technical  afterthought 
of  appellees  that  the  1400  page  “record”  and  the  “numer¬ 
ous  supplemental  briefs  and  exhibits”  should  have  been 
annexed  thereto. 


19 


POINT  III 

Appellees  have  not  refuted  our  contention 
that  appellants  have  a  standing  to  sne  to  pro¬ 
tect  their  right  to  bid  and  negotiate  for  Gov¬ 
ernment  contracts  free  from  the  unlawful 
interference,  actual  and  threatened,  of  the 
appellees. 

The  right  asserted  by  appellants  herein  is,  as  pointed 
out  in  our  Opening  Brief  (pp.  116-125),  the  right  to  bid 
and  negotiate  for  Government  contracts  free  of  unlaw¬ 
ful  interference  by  third  parties,  including  public  officers 
acting  outside  the  scope  of  their  authority.” 

A.  Appellees  now  substantially  concede  (Appellees’ 
Supp.  Br.,  p.  9)  that  the  appellants  would  have  a  stand- 

appellants  do  not  assert,  as  intimated  by  appellees 
(Appellees’  Br.,  pp.  37-46),  that  appellants  have  any  legal 
right,  as  such,  to  maintain  an  existing  competitive  posi¬ 
tion.  Appellants  maintain  that  their  legal  right  to  bid  and 
negotiate  for  Government  contracts  free  of  limitations 
other  than  those  imposed  by  Congress  has  been  unlawfully 
invaded,  and  is  threatened  with  further  unlawful  invasion, 
and  show  that  they  will  be  driven  out  of  competition  from 
Government  business  only  for  the  purpose  of  demon¬ 
strating  the  substantial  and  irreparable  character  of  the 
damage  which  will  be  inflicted  unless  such  unlawful  in¬ 
vasion  is  arrested  (see  Open.  Br.,  p.  20).  It  is,  of 
course,  well  settled  that  if  one’s  competitive  position  is 
impaired  by  unlawful  invasion  of  a  right,  including 
unjustifiable  interference  with  business  relations,  one 
may  enjoin  such  invasion  or  interference  (see  Open.  Br., 
pp.  116-125).  Appellees  do  not,  therefore,  advance  their 
argument  by  citing  cases  such  as  Alabama  Power  Com¬ 
pany  v.  Icices,  302  U.  S.  464,  and  Tennessee  Electric 
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mg  to  sue  to  enjoin  such  unlawful  interference  by  a 
private  party,  or  “a  Government  official  acting  in  a 
private  capacity  and  not  colore  officio”.  They  state 
(ibid.) : 

“Cases  cited  by  Appellants  may  support  the 
proposition  that  a  court  could  enjoin  private  par¬ 
ties,  or  even  a  Government  official  acting  in  a 
private  capacity  and  not  color c  officio ,  from  inter¬ 
fering  with  appellants’  business  relations  with  the 
Government,  or  with  private  parties,  by  intim¬ 
idation  or  the  like.” 

By  this  concession,  however,  appellees  also  necessar¬ 
ily  concede  that  appellants  have  a  standing  to  maintain 
this  suit. 

It  has  been  established  since  the  days  of  Marbury  v. 
Madison,  1  Cranch.  137  (1803),  that  an  executive  or 
administrative  official  acting  outside  the  scope  of  his 
authority,  though  under  color  of  office,  and  invading  the 
rights  of  a  citizen,  acts  as  an  individual  and  is  subject 
to  redress  by  the  citizen  whose  rights  he  invades  just  as 
he  would  be  if  he  did  not  act  under  color  of  office.  Chief 
Justice  Marshall  said  (at  p.  170) : 

Forcer  Co.  v.  Tennessee  Valley  Authority ,  59  Sup.  Ct.  366, 
which,  merely  hold  that  one  has  no  right  to  be  free  of 
lawful  competition,  or  Sprunt  <0  Son  v.  United  States.  2S1 
U.  S.  249,  Edward  Hines  Trustees  v.  United  States,  263 
U.  S.  143,  and  United  States  v.  Merchants  d  Manufac¬ 
turers  Traffic  Assn.,  242  U.  S.  178,  which  hold  that  action 
by  an  administrative  body  not  shown  to  invade  any  right 
of  the  complainant  may  not  be  enjoined.  Compare  with 
such  cases  the  Chicago  Junction  Case,  264  U.  S.  258,  where 
the  action  by  the  administrative  body  did  invade  rights  of 
the  complainant  and  also  resulted  in  an  impairment  of  its 
competitive  position.  Such  action  was  enjoined. 
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“If  one  of  the  heads  of  departments  commits 
any  illegal  act,  under  color  of  his  office,  by  which 
an  individual  sustains  injury,  it  cannot  be  pre¬ 
tended,  that  his  office  alone  exempts  him  from 
being  sued  in  the  ordinary  mode  of  proceeding, 
and  being  compelled  to  obey  the  judgment  of  the 
law.  How  then,  can  his  office  exempt  him  from 
this  particular  mode  of  deciding  on  the  legality 
of  his  conduct,  if  the  case  be  such  a  case  as  would, 
were  any  other  individual  the  party  complained 
of,  authorize  the  process?” 

That  this  principle,  necessary  to  the  preservation  of 
a  government  of  laws  and  not  of  men,  is  still  as  virile 
now  as  it  was  in  the  days  of  the  great  Chief  Justice  is 
demonstrated  by  the  decision  of  this  Court  in  Red  Can¬ 
yon  Sheep  Company  v.  I  ekes,  98  F.  (2d)  308,  decided  by 
this  Court  less  than  a  year  ago.  Its  application  is  also 
exemplified  by  Philadelphia  Company  v.  Stimson .  223 
U.  S.  605  (see  Open.  Br.,  pp.  100-102) ;  Waite  v.  Macy, 
246  U.  S.  606  {ibid.,  p.  104) ;  American  School  of  Mag¬ 
netic  Healing  v.  Me  Annuity,  187  U.  S.  194  {ibid.,  p. 
105)  ;  Gegiow  v.  Uhl,  239  U.  S.  3  {ibid.,  p.  108) ;  Pratt 
Food  Co.  v.  Bird,  112  N.  W.  701  {ibid.,  pp.  120-121), 
and  numerous  other  cases  cited  in  our  Opening  Brief. 
As  also  stated  by  this  Court  in  Haskins  Bros .  &  Co.  v. 
Morgenthau,  85  F.  (2d)  677,  in  any  “case  of  an  agent 
of  the  Government  threatening  to  invade  the  rights  of  a 
citizen  and  justifying  his  action  on  the  basis  of  supposed 
authority  in  a  law  *  *  *  the  wrong,  if  without  proper 
authority,  is  the  personal  act  of  the  officer,  and  may  be 
enjoined”. 
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B.  Appellees  also  virtually  admit  (Appellees’  Br., 
pp.  18-22)  that  if  appellants  may  enjoin  unlawful  inter¬ 
ference  by  a  third  party  with  their  efforts  to  sell  products 
or  services  to  a  single  private  customer,  including  the 
negotiation  of  contracts  therefor,  they  likewise  have  the 
right  to  enjoin  such  interference  if  the  Government  is 
the  customer. 

By  this  admission,  appellees  also,  to  all  intents  and 
purposes,  concede  appellants’  standing  to  sue  herein. 
Truax  v.  Raich ,  239  U.  S.  33  (see  Open.  Br.,  pp.  131- 
132),  plainly  establishes  that,  although  an  individual  has 
no  right  to  compel  a  customer  to  do  business  with  him, 
he  indisputably  has  a  right  to  enjoin  unlawful  interfer¬ 
ence  by  any  third  party  (in  that  case,  a  State)  with  his 
efforts  to  sell  his  services  to  that  single  customer. 

C.  But,  whether  or  not  appellees  have  necessarily 
conceded  by  their  admissions  that  appellants  herein  have 
a  standing  to  sue,  the  fact  is  that  they  do  have  such 
standing. 

The  primary  error  of  counsel  for  appellees,  in  their 
contrary  contention,  arises  from  a  failure  to  distinguish 
between  the  authority  of  the  Government  (appellants’ 
customer),  acting  through  powers  constitutionally  dele¬ 
gated  to  Congress,  to  impose  (like  any  other  customer) 
such  conditions  as  it  sees  fit  upon  doing  business  with 
it,10  and  the  lack  of  authority  of  appellees,  third  parties, 
to  impose  additional  conditions  not  authorized  by  law 
which  interfere  with  or  obstruct  appellants  in  their  ef- 

l0Heim  v.  McCall ,  239  U.  S.  175;  Ellis  v.  United  States, 
206  U.  S.  246;  Atkin  v.  Kansas,  191  U.  S.  207. 
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forts  to  do  business  with  their  customer.  (See  Open. 
Br.,  pp.  116-117;  129-130.) 

It  is,  of  course,  well  established  that  any  customer 
may  refuse  to  do  business,  by  negotiating  for  or  entering 
into  a  contract  or  otherwise,  with  any  seller,  or  impose 
such  conditions  in  connection  therewith  as  it  sees  fit  (sub¬ 
ject  only  to  limitations  imposed  by  public  policy).  It  is 
equally  well  established,  however,  as  pointed  out  in  our 
Opening  Brief  (pp.  116-125,  131-132),  that  third  par¬ 
ties  may  not  unlawfully  interfere  with  such  business  re¬ 
lations  and,  in  defense,  assert  as  a  justification  that  the 
seller  could  not  have  compelled  his  prospective  customer 
to  deal  with  him.  The  seller’s  right  to  seek  to  sell  the 
products  or  services  of  his  business,  free  from  unlawful 
interference  by  third  parties,  which  gives  him  the  stand¬ 
ing  to  sue  to  enjoin  such  interference,  is  a  common  law 
right. 

The  right  asserted  by  appellants  herein,  therefore,  is 
one  which  exists  entirely  independent  of  statute. 

It  is  recognized  and  affirmed,  however,  by  the  Public 
Contracts  Act  itself  through  which  Congress  has  im¬ 
posed  certain  conditions  on  the  exercise  of  the  right  to 
bid  for  and  negotiate  contracts  with  the  Government.  In 
so  doing  Congress  has  in  effect  excluded  the  imposition  of 
conditions  upon  the  exercise  of  that  right  other  than  those 
prescribed  by  the  statute  ( Gegiow  v.  Uhl,  supra;  Waite 
v.  Macy,  supra;  American  School  of  Magnetic  Healing 
v.  McAnnulty,  supra;  see  Open.  Br.,  pp.  125-128,  108, 
105,  104). 

This  right  is  also  recognized  and  affirmed  by  R.  S. 
§3709  (Open.  Br.,  pp.  128-129).  Whether  or  not  the 
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Congress,  in  enacting  R.  S.  §  3709,  also  created  a  new 
and  additional  right  unknown  to  the  common  law  and  not 
obtaining  in  private  dealings,  viz.,  the  right  of  a  re¬ 
sponsible  bidder  to  compel  the  award  of  a  contract  if 
his  bid  is  lowest,  is  entirely  immaterial  herein. 

Giving  the  construction  most  favorable  to  appellees 
to  the  tzvo  cases11  cited  by  them  dealing  with  suits  brought 
to  compel  the  award  of  a  contract  covered  by  R.  S. 
§  3709,  or  to  enjoin  its  award  to  another,  such  cases 
establish,  at  most,  the  proposition  that  Congress,  in  en¬ 
acting  R.  S.  §  3709,  did  not  create  such  new  and  addi¬ 
tional  right. 

But  such  cases  do  not  hold  even  this  immaterial 
proposition.  Notwithstanding  the  statements  to  the  con¬ 
trary  contained  in  Appellees'  Brief  (pp.  26.  30),  the 

nThe  two  cases  are  O'Brien  v.  Carney ,  6  Fed.  Supp. 
761  (D.  C.  Mass.  1934),  and  Northwest  Motor  Co.  v.  Wal¬ 
lace  (no  opinion),  D.  C.,  D.  of  C.,  May  25,  1934,  Eq.  No. 
57,  189,  LXII  Wash.  Law  Rep.  425.  The  other  cases  cited 
by  appellees  ( Br.,  p.  27 )  did  not  involve  this  issue.  Ameri¬ 
can  Smelting  <£  Refining  Co.  v.  United  States ,  259  U.  S.  75, 
involved  a  suit  by  a  government  supplier  who  sought  to 
disavow  a  contract  on  the  ground  that  it  had  not  been  ad¬ 
vertised.  United  States  v.  New  York  and  Porto  Rico  S.S. 
Co.,  239  U.  S.  88,  involved  an  effort  by  a  government  con¬ 
tractor  to  defend  for  breach  of  contract  on  the  ground  that 
the  contract  was  not  in  writing.  B.  F.  Cummins  v.  Burle¬ 
son,  40  App.  D.  C.  500;  Colorado  Paving  Co.  v.  Murphy, 
78  Fed.  28,  and  United  States  Wood  Preserving  Co.  v. 
Sundmalcer,  1S6  Fed.  678,  are  discussed  in  our  Opening 
Brief,  p.  133.  Molloy  v.  City  of  New  Rochelle,  198  N.  Y. 
402,  92  N.  E.  94,  and  Talbot  Paving  Co.  v.  City  of  Detroit, 
109  Mich.  657,  67  N.  W.  979,  involved  suits  for  damages 
against  municipalities,  brought  by  low  bidders,  and  in 
each  case  the  Court  indicated  that  the  proper  remedy  was 
injunction  or  mandamus  against  the  contracting  officer. 
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determination  of  a  bidder’s  responsibility  (including  not 
only  financial  responsibility,  but  responsibility  in  other 
material  respects)  involves  the  exercise  of  a  discretion,12 
— which  will  not  be  interfered  with  unless  arbitrary  and 
capricious, — and  the  only  case  relied  on  by  appellees  in¬ 
volving  a  petition  to  mandamus  award  of  a  contract  cov¬ 
ered  by  R.  S.  §  3709,  in  which  an  opinion  was  written, 
stresses  this  element  of  discretion.13 

As  stated  in  our  Opening  Brief  (p.  130),  we  believe 
that  in  a  proper  case,  viz.,  one  in  which  it  appeared 
plainly  and  indisputably  that  a  party  was  the  lowest  re¬ 
sponsible  bidder  on  a  particular  contract,  he  would  be 
entitled  to  mandamus  the  award.  This  is  the  rule  in 
various  of  the  States  (see  Open.  Br.,  p.  130,  Note  13). 14 
But,  whether  or  not  this  be  so, — whether  or  not  R.  S. 
§  3709  be  eventually  held  by  the  appellate  courts  to  cre- 


12 O’Brien  v.  Carney ,  6  Fed.  Supp.  761  (D.  C.  Mass., 
1934),  cited  in  our  Opening  Brief  at  p.  133  and  in  Appel¬ 
lees’  Brief  at  pp.  22,  27;  United  States  v.  Purcell  En¬ 
velope  Co.,  249  U.  S.  313,  cited  in  our  Opening  Brief  at 
p.  129  and  in  Appellees’  Brief  at  pp.  28-29. 

O’Brien  v.  Carney,  supra,  Note  12. 

14In  this  connection,  it  is  of  particular  interest  to  note 
that,  although  it  is  well  established  in  the  State  of  New 
York,  on  the  decisions  of  the  courts  of  which  appellees 
seem  particularly  to  rely  (Appellees’  Br.,  pp.  23-24),  that 
the  State,  acting  through  its  legislature,  may  impose  con¬ 
ditions  on  the  award  of  public  contracts,  mandamus  will 
issue  to  compel  award  to  the  lowest  responsible  bidder  by 
an  administrative  officer  who,  without  statutory  authority, 
has  rejected  the  bid  of  such  bidder.  Arensmeyer-W  arnock- 
Zarndt  v.  Wray,  et  ah,  Board  of  Education,  194  N.  Y. 
Supp.  398  (1922). 
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ate  no  right  to  compel  the  award  of  a  contract  is,  for 
reasons  heretofore  pointed  out,  altogether  beside  the 
point. 

April  8,  1939. 

Respectfully  submitted, 

O.  Max  Gardner, 

Roberts  B.  Thomas, 
Frederick  H.  Knight, 
Attorneys  for  Appellants. 
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SUPPLEMENTAL  BRIEF  FOR  THE  DEFENDANTS- 

APPELLEES 

On  the  oral  argument  of  this  appeal  on  April  4, 
1939,  the  Court  granted  leave  to  file  this  supple¬ 
mental  brief  on  the  questions  discussed  in  the  prin¬ 
cipal  briefs  and  on  oral  argument : 

(i) 

13£HG7 — 30 
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I 

Appellants  have  no  legal  standing  to  maintain  this 

action 

Appellants,  prospective  bidders  on  Government 
contracts,  cannot  obtain  a  judicial  adjudication  as 
to  the  validity  of  the  Determination  of  the  Acting 
Secretary  of  Labor  because  they  have  no  legally 
protected  right  which  is  being  directly  injured  by 
the  Determination. 

A.  A  legally  protected  right  must  exist 

The  three  branches  of  our  Federal  Government 
are  coordinate  and  coequal.  Consequently,  the  gen¬ 
eral  rule  is  that  no  one  branch  may  restrain  the 
action  of  another.  The  judicial  branch,  lacking 
any  general  power  per  .sc  to  determine  the  validity 
of  legislative  or  executive  action,  will  decide  such 
questions  only  if  the  party  invoking  the  exercise  of 
such  judicial  power  shows  not  merely  that  he  suf¬ 
fers  in  some  indefinite  way  in  common  with  people 
generally,  but  that  he  has  sustained  or  is  in  the  im¬ 
mediate  danger  of  sustaining  some  direct  injury  to 
a  legally  protected  right.  Froth  ingham  v.  Mel¬ 
lon,  262  L\  S.  447,  488,  affirming  288  Fed.  252  (App. 
D.  C.)  ;  Tennessee  Electric  Power  Co.  v.  Tennessee 
Valley  Authority,  Supreme  Court  of  the  United 
States,  No.  27,  October  Term,  IS38,  decided  Janu¬ 
ary  30, 1939 ;  Aloha  in  a  Power  Co.  v.  I  ekes,  304  U.  S. 
464,  affirming  67  App.  D.  C.  230,  91  F.  (2d)  303. 

The  exercise  of  judicial  power  in  the  application 
of  this  principle  depends  on  the  presence  of  a  suffi- 
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cient  legal  interest  directly  threatened  by  legislative 
or  executive  action  and  does  not  turn  on  whether 
the  governmental  action  involved  is  legislative 
( Frothingham  v.  Mellon ,  supra)  or  executive  (Ala¬ 
bama  Power  Co.  v.  lakes,  supra).  Executive,  as 
well  as  legislative,  action  will  not  be  restrained. 
Gaines  v.  Thompson,  7  Wall.  347;  cf.  Frothingham 
v.  Mellon,  supra,  p.  288. 

That  this  principle  applies  not  only  to  the  judi¬ 
cial  determination  of  the  validity  of  Acts  of  Con¬ 
gress  but  also  to  the  judicial  determination  of  the 
validity  of  acts  of  executive  or  administrative  offi¬ 
cers  is  made  clear  by  the  Alabama  case,  supra,  in 
which  the  Supreme  Court  expressly  recognized  that 
the  complaint,  the  dismissal  of  which  was  affirmed 
on  appeal  solely  for  failure  to  disclose  a  standing 
to  sue,  expressly  challenged  not  only  the  validity 
of  the  statute  involved  but  also  alleged  that  the 
loans  and  grants  by  the  Secretary  of  the  Interior 
were  not  authorized  by  the  statute  (302  U.  S.  at 
475).  The  party  seeking  a  judicial  determination 
relied  on  the  ground,  among  other  grounds,  that 
the  Secretary  of  the  Interior  applied  a  standard 
not  established  by  Congress  (302  U.  S.  at  471). 
In  order  to  obtain  a  decision  on  that  question  it 
was  vainly  urged  (302  U.  S.  at  467),  as  appellants 
urge  here,  that  such  cases  as  Philadelphia  Co.  v. 
Slimson,  223  U.  S.  605,  Truax  v.  Raich,  239  U.  S. 
33,  and  Pierce  v.  Society  of  Sisters,  268  U.  S.  510, 
entitled  them  to  a  decision  on  the  validity  of  the 
governmental  action  involved.  The  same  author- 
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the  acts  of  Government  officers  regulating  the  mak¬ 
ing  of  Government  contracts  even  if  it  is  alleged 
that  the  action  is  contrary  to  the  statute  regulating 
bidding.  B.  F.  Cummins  Co.  v.  Burleson,  40  App. 
D.  C.  500  (1913) ;  W.  Ames  <f*  Co.  v.  Wallace,  re¬ 
ported  in  1  S.  C.  D.  C.  (X.  S.)  238  (1935),  affirmed 
81  F.  (2d)  414,  65  App.  D.  C.  150  (1935) ;  United 
•States  Wood  Preserving  Co.  v.  Sundmaker,  186 
Fed.  678  (C.  C.  A.  6th,  1911)  ;  Colorado  Paving  Co. 
v.  Murphy,  78  Fed.  26  (C.  C.  A.  8th,  1897),  appeal 
dismissed  for  want  of  jurisdiction,  166  U.  S.  719. 
Compare  Heim  v.  McCall,  supra,  with  Campbell  v. 
City  of  New  York,  supra. 

In  the  Ames  case,  supra,  a  bidder  sought  to  en¬ 
join  Government  officials  from  requiring  in  every 
invitation  to  bid  and  in  everv  Government  contract 
a  provision  that  every  contractor  would  certify  that 
he  was  complying  with  the  applicable  codes  of  fair 
competition  under  the  National  Industrial  Recov¬ 
ery  Act.  An  Executive  Order  of  the  President  re¬ 
quired  such  a  provision  in  every  invitation  to  bid 
and  contract.  The  complaint  alleged,  similar  to 
the  allegations  in  this  case,  that  the  Executive 
Order  was  illegal  in  that  it  was  beyond  the  power 
of  the  Executive  to  add  conditions  not  imposed  by 
Congress."  The  complaint  was  dismissed  by  the 

2 Paragraph  33  (f)  of  the  complaint  alleged:  “Said  sup¬ 
posed  Executive  Order  is  illegal  in  that  the  statutes  of  the 
United  States  provide  definitely  for  the  calling  of  bids  for, 
the  making  of  contracts  in  respect  of,  and  the  expenditure 
of  money  for,  work  and  materials  to  be  furnished  in  con¬ 
sideration  of  such  monies  and  it  is  beyond  the  power  of  the 


District  Court  because  of  the  plaintiff’s  lack  of 
any  standing  to  sue.  This  Court  affirmed  because 
the  cause  became  moot  on  the  determination  of  un- 
constitutionalitv  and  the  repeal  of  the  statute.  It 
is  submitted  that  this  decision  of  the  District  Court 
is  directly  in  point. 

2.  R.  S.  See.  3709  gives  Appellants  no  legally  protected  right  to  do  business  with 

the  Government 

R.  S.  Section  3709  confers  no  substantive  legal 
rights  upon  bidders  but  was  enacted  for  the  pro¬ 
tection  of  the  United  States  alone.  American 
Smelting  &  Refining  Co.  v.  United  States,  259  U.  S. 
75,  78  (1922) ;  United  States  v.  New  York  and 
Puerto  Rico  S.  S.  Co.,  239  U.  S.  88  (1915).  The 
statute  confers  no  rights  on  bidders.  B.  F.  Cum¬ 
mins  Co.  v.  Burleson,  supra;  United  States  Wood 
Preserving  Co.  v.  Sundmaker,  supra ;  Colorado 
Paving  Co.  v.  Murphy,  supra;  W.  Ames  &  Co.  v. 
Wallace,  supra.  The  Public  Contracts  Act  gives 
appellants  no  right  to  obtain  Government  business, 
but  provides  additional  restrictions  on  obtaining 
sue] i  business. 

3.  Appellants'  cited  authorities  are  distinguishable 

It  is  significant  that  Appellants’  brief  (Point  X, 
p.  116-136)  with  respect  to  their  right  to  bid  and 
negotiate  for  Government  contracts  contains  no 

executive  to  add  to  the  conditions  imposed  by  the  Congress , 
others  of  his  own  choosing,  and  to  discriminate  between  citi¬ 
zens  of  the  United  States  when  not  specifically  so  authorized 
by  the  Congress.'?  (Italics  supplied.)  Transcript  of  Rec¬ 
ord  in  this  Court  No.  6424,  January  Term,  1935.) 
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case  in  which  a  bidder  has  been  held  to  have  suffi¬ 
cient  interest  to  require  a  court  to  determine  the 
validitv  of  a  condition  for  obtaining  Government 
business  required  bv  any  Government  officers. 
Appellants  contend  (Hr.  .117)  that  Heim  v.  McCall , 
Ellis  v.  United  Stales,  and  Atkin  v.  Kansas,  supra, 
support  only  the  proposition  that  Congress  may 
impose  such  conditions  as  it  sees  lit  upon  doing 
business.  Appellees  point  out,  however,  that  the 
basis  i'or  these  decisions  is  the  lack  of  any  right 
to  do  business  with  the  Government  as  part  of  a 
right  to  do  business  generally.  Consequently,  it 
follows  that  the  decisions  relied  on  by  Appel¬ 
lants,  to  the  effect  that  the  right  to  do  private  busi¬ 
ness  generally  is  a  sufficient  right  for  an  adjudica¬ 
tion  of  the  validity  of  Government  regulation, 
are  rv»t  applicable  here.  It  must  be  remembered 
that  the  Supreme  Court  refused  to  apply  those  de¬ 
cisions  in  the  Alabama  and  T.  V.  A.  cases. 

Appellants  contend  (Hr.  130-134)  and  it  was 
suggested  on  oral  argument  that  the  present  situa¬ 
tion  is  different  from  that  in  which  the  courts  re¬ 


fused  t<>  enjoin  the  award  of  a  particular  Govern¬ 
ment  contract  upon  the  claim  of  a  disappointed 
bidder  that  the  contracting  officer  violated  the  stat¬ 
ute  regulating  bids.  />.  F.  Cummins  Co.  v.  Burle- 
son,  supra;  IF.  Ames  <f  Co.  v.  Wallace,  supra.  Ap¬ 
pellees  submit,  however,  that  if  a  low  bidder  cannot 
obtain  an  adjudication  of  the  validity  of  a  con¬ 
dition  required  by  a  contracting  officer,  a  fortiori 
Appellants,  as  mere  prospective  bidders  generally, 
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cannot  obtain  such  an  adjudication.  The  right  to 
bid  on  contracts  generally  free  from  conditions 
imposed  by  Government  officials  is  no  different 
from  the  right  to  bid  on  a  particular  contract  free 
from  such  a  condition. 

Gases  cited  by  Appellants  may  support  the  prop¬ 
osition  that  a  court  could  enjoin  private  parties, 
or  even  a  government  official  acting  in  a  private 
capaeitv  and  not  colore  officio,  from  interfering 
with  Appellants’  business  relations  with  the  Gov¬ 
ernment,  or  with  private  parties,  by  intimidation 
or  the  like.  But  the  significant  distinction  is  that 
there  is  no  right  of  Appellants  to  do  business  with 
the  Government  sufficient  to  call  for  the  entirely 
different  exercise  of  judicial  power  to  determine  the 
validity  of  official  governmental  action  by  the  De¬ 
terminal  ion  with  respect  to  Government  contracts. 


II 

The  determination  is  a  valid  exercise  of  discretion  by 
the  Secretary  of  Labor 

In  point  VI  of  our  brief  we  have  shown  that  the 
term  “locality”  as  used  in  the  Public  Contracts  Act 
is  not  synonymous  with  “city,  town,  village,  or 
other  civil  subdivision  of  the  state”  as  used  in  4  he 
Bacon-Davis  Act;  that  the  term  “locality”  is  not  a 
term  of  precise  meaning  like  acre  or  square  mile, 
but  is  a  flexible  term;  and  that  the  application  of 
the  term  in  prevailing  minimum  wage  determina¬ 
tions  for  particular  industries  requires  the  exercise 
of  judgment  and  discretion  by  the  Secretary  of 
Labor. 
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We  have  further  shown  that  on  the  Complaint 
and  the  annexed  exhibits  this  Court  cannot  in¬ 
quire  into  the  soundness  of  the  conclusion  reached 
by  the  Acting  Secretary  of  Labor  because  the  1,400 
page  record  and  numerous  supplemental  briefs  and 
exhibits  which  were  before  the  Acting  Secretary  of 
Labor  are  not  before  this  Court  in  this  proceeding. 

Finally  we  have  shown  that  in  any  case,  even  if 
the  evidence  were  before  this  Court,  the  question  for 
consideration  on  the  merits  would  not  be  whether 
this  Court  would,  on  the  evidence  before  the  Acting 
Secretary,  have  reached  the  same  conclusion  which 
the  Acting  Secretary  did  reach,  but  merely  whether 
or  not  the  exercise  of  discretion  by  the  Acting  Sec¬ 
retary  was  made  in  good  faith.  Adams  v.  Nagle, 
303  U.  S.  532  (1938) ;  Gillioz  v.  Webb,  99  F.  (2d) 
585  (C.  C.  A.  5th,  1938). 

While  we  think  that,  the  foregoing  considerations 
completely  dispose  of  this  case,  Appellants  have 
devoted  the  greater  part  of  their  brief  to  a  discus¬ 
sion  of  and  an  attack  upon  the  soundness  of  the 
Acting  Secretary’s  conclusions  and  we  feel  that 
some  comment  should  be  made  upon  some  of  Appel¬ 
lants’  contentions. 

Appellants  assert  (Br.  66-09)  that  the  Acting 
Secretary  relied  solely  and  exclusively  upon  the 
identity  of  the  markets  predominantly  served  as 
the  basis  for  the  definition  of  the  locality  in  which 
Appellants’  plants  are  situated.  Reference  to  the 
Determination,  itself,  however,  discloses  that  the 
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selection  of  the  boundaries  of  this  locality  were  not 
based  exclusively  and  solely  upon  this  factor  as 
Appellants  have  asserted.  The  Determination  it¬ 
self  recognizes  the  existence  of  the  “basing  point 
system”  in  this  industry  (R.  250)  and  while  the 
Determination  understandably  does  not  undertake 
to  spell  out  and  discuss  the  economic  effect  of  the 
“basing  point  system”  on  the  industry  (cf.  Federal 
Trade  Commission  “Report  to  the  President  on  the 
Basing  Point  System  in  the  Iron  and  Steel  Indus¬ 
try,”  dated  November  30,  1934;  Monopoly  and 
Competition  in  Steel,  Federal  Trade  Commission 
Release  No.  F-6,  dated  March  7,  1939),  no  argu¬ 
ment  is  necessary  to  demonstrate  the  significance 
and  effect  of  the  basing  point  system  in  defining  a 
locality  in  the  Iron  and  Steel  Industry. 

Appellants  assert  (Br.  69-76)  that  while  the  ex¬ 
istence  of  historic  “wage  differentials”  was  recog¬ 
nized  by  the  Acting  Secretary  and  given  controlling 
effect  in  determining  the  area  to  be  included  within 
other  localities,  these  facts  were  “disregarded”  in 
determining  the  locality  within  which  Appellants 
are  situated. 

The  very  statement  of  this  argument  emphasizes 
the  impropriety  of  judicial  review  of  the  soundness 
of  the  Acting  Secretary’s  exercise  of  judgment. 
To  be  sure,  the  Secretary  of  Labor  must  weigh  the 
various  factors  relevant  to  the  ascertainment  of  a 
particular  locality.  In  one  instance  one  factor, 
such  as  the  existence  of  historical  wage  differen¬ 
tials,  may  tip  the  scales  in  one  direction ;  in  another 


instance  countervailing  factors  may  lead  him  to  the 
conclusion  that  an  existing  wage  differential  be¬ 
tween  particular  cities  or  towns  does  not  outweigh 
other  unifying  factors.  Appellants’  contention  in 
this  respect  amounts  to  no  more  than  the  assertion 
that  the  Acting  Secretary  should  have  given 
greater  weight  to  existing  and  historic  wage  dif¬ 
ferentials  than  he  did  in  fact  give. 


An  impartial  examination  of  the  Determination 
and  the  record  on  this  appeal  discloses  that  it  rep¬ 
resents  the  result  of  a  realis'* i<*  approach  to  the 
problem  of  applying  the  letter  and  the  purpose  of 
the  Public  Contracts  Act  to  one  of  the  most  widely 
ramified  vet  closelv  integrated  of  our  industries, 
it  gives  recognition  to  the  economic  facts  which  the 


Iron  and  Steel  Industry  itself  recognizes.  Con- 
sistent  with  the  underlying  purpose  of  the  Act  to 
remove  sub-standard  wage  practices  as  an  element 
of  competition  for  Government  business,  it  recog¬ 
nizes  the  fact  that  in  the  geographic-economic  steel 
locality  in  which  Appellants  are  situated,  86  plants, 
employing  154,707  employees  out  of  the  220,653  em¬ 
ployees  reported,  pay  a  basic  minimum  wage  of 
6 2*/>  cents  per  hour;  that  the  next  discernible  rate 
is  561/5  cents  which  is  paid  by  only  16  plants  employ¬ 
ing  36,743  employees;  and  that  below  this  some  38 
plants  employing  12,029  employees  pay  less  than 
56  cents  per  hour.  After  a  detailed  and  exhaustive 
analysis  of  the  wage  data  of  this  entire  industry, 
the  Acting  Secretary  concluded  that  the  rate  of 


62 3/0  cents  which  is  enjoyed  by  almost  three-fourths 
of  the  employees  in  this  steel  producing  locality  is 
the  prevailing  minimum  wage  rate. 

We  respectfully  submit  that  if  inquiry  is  to  be 
made  into  this  aspect  of  the  question,  the  Deter¬ 
mination  on  its  face  was  not  only  not  made  in  bad 

* 

faith  but  was  a  sound  and  proper  one  in  the  light 
of  the  facts  of  the  industry  for  which  it  was  made. 
Respectfully  submitted. 

Edward  J.  Ennis, 

Attorney,  U.  S.  Department  of  Justice, 

Attorney  for  Appellees. 

Gerard  D.  Reilly, 

Solicitor  of  Labor, 

Charles  Edward  Rhetts, 

Associate  Solicitor, 

U.  S.  Department  of  Labor, 

Of  Counsel. 
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Frances  Perkins,  individually  and  as 
Secretary  of  Labor  of  the  United 
States,  et  al., 
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the  United  States  for  the  District  of  Columbia 


BRIEF  FOR  STEEL  WORKERS 
ORGANIZING  COMMITTEE 
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Lee  Pressman, 

Joseph  Kovner, 

Anthony  Wayne  Smith, 

Of  Counsel:  Attorneys  for  Steel  Workers 

Sidney  V.  Smith  Organizing  Committee. 


IN  THE 


Umteb  states  Court  of  Appeals 
for  tfje  ©istrict  of  Columbia 

Lukens  Steel  Company,  a  corpora-  1 
tion,  et  al.y  I 

Appellants,  I 

VS‘  \  No.  7368 

Frances  Perkins,  individually  and  as  / 

Secretary  of  Labor  of  the  United  \ 

States,  et  al.,  ] 

Appellees . 

Appeal  from  the  District  Court  of 
the  United  States  for  the  District  of  Columbia 

BRIEF  FOR  STEEL  WORKERS 
ORGANIZING  COMMITTEE 
AMICUS  CURIAE 


This  is  an  economic  brief,  submitted  on  behalf  of 
the  steel  workers  of  the  United  States  to  show  why  the 
pleas  of  the  appellants  in  this  case  are  without  merit. 
The  Steel  Workers  Organizing  Committee,  affiliated 
with  the  Congress  of  Industrial  Organizations,  claims 
the  right  to  speak  for  these  steel  workers  by  virtue  of 
its  500  wage  and  bargaining  contracts  covering  a  half 
million  steel  workers.1 

‘The  interest  of  the  Steel  Workers  Organizing  Committee  is  more  fully 
described  in  the  petition  to  intervene  herein  and  in  the  petition  to  intervene 
filed  in  the  court  below.  (R.  292).  The  Amalgamated  Association  of  Iron, 
Steel  and  Tin  Workers  of  North  America  mentioned  in  appellants’  brief  at 
p.  8  is  also  affiliated  with  the  Congress  of  Industrial  Organizations  and  is 
closely  related  to  the  Steel  Workers  Organizing  Committee. 


[2] 


I.  The  Principal  Conflict  of  Interest  in  This  Case 
Is  Between  the  Vast  Majority  of  Steel 
Workers  Receiving  Standard  Wage  Rates 
and  the  Minority  of  Substandard  Firms 
Paying  Lower  Wages. 

The  appellants  seek  to  have  set  aside  the  determina¬ 
tion  by  the  Secretary  of  Labor,  which  fixes  at  62}4c 
an  hour,  the  minimum  wage  rate  to  be  paid  by  gov¬ 
ernment  contractors  in  the  major  steel  producing  cen¬ 
ter  of  the  United  States.  This  rate  covers  approxi¬ 
mately  90%  of  the  steel  producing  plants  of  the 
country  by  ingot  capacity,  and  was  actually  paid  by 
nearly  70%  prior  to  the  investigation  by  the  Secretary 
to  ascertain  the  dominant  or  prevailing  rate  in  com¬ 
parable  areas.  (R.  166,  193). 

This  rate  of  62}4c  is  standardized  by  the  wage  con¬ 
tracts  of  the  Steel  Workers  Organizing  Committee. 
(R.  175).  It  was  achieved  through  the  process  of 
collective  bargaining  after  a  tremendous  struggle  on 
the  part  of  the  steel  workers  in  the  face  of  heavy 
odds.2 

The  appellants  are  firms  that  pay  less  than  62)4c. 
Their  rates  range  from  52}4c  to  56}4.  The  appel¬ 
lants  tell  us  that  such  lower  wage  rates  are  charac¬ 
teristic  of  the  area  east  of  Altoona,  Pennsylvania, 
and  north  of  Virginia,  where  there  are  57  plants 
employing  5,377  common  laborers.  (Appellants’ 
Brief,  p.  10). 


4  The  fact  that  the  Steel  Workers  Organizing  Committee  and  the  Amal¬ 
gamated  Association  of  Iron.  Steel  &  Tin  Workers  of  North  America  have  a 
few  contracts  calling  for  less  than  62}4c  does  not  prove  that  power  of  fed¬ 
eral  government  is  so  circumscribed  as  collective  bargaining  strength  of 
unions.  It  does  not  justify  separate  wage  areas.  See  Determination  of  Pre¬ 
vailing  Minimum  Wage  in  Vitreous  China  Industry,  (3  Fed.  Register  No.  91, 
P.  901). 
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But  they  do  not  reveal  the  fact  that  one  corpora¬ 
tion  has  approximately  75%  of  the  tonnage,  employs 
65%  of  the  common  laborers,  and  75%  of  all  steel 
workers,  in  this  low-wage  area.  (R.  169.)  They  do 
not  tell  us  that  this  corporation,  Bethlehem  Steel, 
dominates  the  lower  wage  rates  (R.  171),  that  each 
one  of  the  appellants’  plants  with  the  exception  of 
the  Atlantic  Wire  Company,  is  located  near  a  large 
plant  of  the  Bethlehem  Steel  Company.  They  do 
not  tell  us  that  they  and  Bethlehem  Steel  are  direct 
and  frequent  competitors,  not  only  generally,  but 
especially  for  the  same  government  contracts,  with 
the  firms  that  pay  the  62^4c  rate.  (R.  180,  181,  185- 
188).  They  represent  their  case  as  that  of  small  steel 
firms — defenders  against  monopoly — and  yet  on  a 
thoroughly  specious  argument,  seek  relief  not  only 
for  themselves,  but  for  Bethlehem  Steel  as  well,  at  the 
expense  of  the  workers. 

The  order  of  the  Secretary  protects  the  union  wage 
standards  against  direct  competition  by  these  sub¬ 
standard  firms,  so  far  as  bidding  for  government  con¬ 
tracts  is  concerned.  (R.  185-188).  It  thereby  gives 
protection  to  the  wage  standards  of  over  200,000 
workers  of  whom  nearly  15,000  are  common  laborers. 
(R.  167). 

Appellants  themselves  concede  that  there  are  such 
a  large  number  of  steel  workers  directly  concerned 
in  any  decison  which  this  court  may  make  in  this 
case.  Appellants’  brief  states  that  the  minimum  wage 
rate  paid  to  common  laborers  governs  the  wage  rates 
for  all  classes  of  steel  workers.  (Appellants’  Brief, 
p.  20,  note  30). 

It  is  an  established  economic  principle,  recognized 
by  federal  law,  that  low  wage  rates  depress  the  wage 
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rate  for  plants  in  the  same  competitive  area.  (See 
Declaration  of  Policy  of  Fair  Labor  Standards  Act , 
52  Stat.  1060,  sec.  2a). 

The  demoralizing  tendency  of  the  low  wage  dis¬ 
tricts  for  which  the  appellants  seek  legal  protection  is 
a  fact,  not  a  theory.  The  steel  workers  in  the  north¬ 
eastern  steel  center  oppose  the  appeal  of  the  low 
w'age  paying  steel  firms,  because  they  have  every 
reason  to  fear  that  these  substandard  wages  are  a 
constant  menace  to  their  union  rates. 

This  Determination  arose  out  of  a  crisis  in  the  steel 
industry  when  the  menace  of  the  substandard  rates 
paid  by  steel  firms  in  eastern  Pennsylvania  and  adja¬ 
cent  plants  on  the  same  low  wage  levels  almost 
destroyed  the  union  standards.  The  facts  are  a  mat¬ 
ter  of  common  knowledge  of  which  this  court  may 
take  judicial  notice.  (See  e.g.  N.  Y.  Times,  June  23, 
1938,  p.  1 ;  June  26,  1938,  p.  1).  In  the  early  months 
of  1938  steel  production  declined  to  as  low  as  20% 
of  capacity.  The  steel  corporations  were  suffering 
great  losses,  competition  intensified,  and  it  was  natu¬ 
ral  for  them  to  seek  to  lower  operating  costs  that 
gave  their  competitors  any  advantage. 

In  this  crisis,  the  competitive  advantage  enjoyed 
by  Bethlehem  Steel  and  its  satellites,  the  appellants, 
by  virtue  of  their  lower  wages,  made  a  w’age  cut  seem 
imminent,  and  was  predicted  by  every  business 
commentator  dealing  with  the  conditions  in  the  steel 
industry'.  It  was  for  this  reason  that  Mr.  Philip 
Murray,  chairman  of  the  Steel  Workers  Organizing 
Committee,  requested  the  Secretary  of  Labor  to  insti¬ 
tute  the  proceedings  which  eventually  resulted  in  the 
Determination  now  before  this  court.  (R.  296.) 

We  say  that  the  Public  Contracts  Act  was  intended 
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to  afford  this  very  protection  to  union  standards. 
Where  union  standards  have  become  the  preponder¬ 
ant  rate  for  a  competitive  section  of  the  industry,  the 
Act  by  its  terms  protects  the  firms  that  pay  it,  from 
the  competition  of  substandard  firms  for  govern¬ 
ment  contracts.  This  basic  notion  is  behind  all 
minimum  wage  legislation  in  this  country  and  in  for¬ 
eign  countries.  (See  for  example,  English  Trade 
Board  Act  8  &  9,  Geo.  V.  c.  32 ;  Fair  Wages  Clause  for 
Government  Contracts,  Local  Government  Act  of 

1933,  Sec.  266;  and  Cotton  Manufacturing  Act  of 

1934,  24  &  25,  Geo.  V.  c.  3.) 

This  is  what  organized  labor  throughout  the  coun¬ 
try  expected  the  Public  Contracts  Act  to  accomplish. 
It  is  what  Senator  Walsh  and  Congressman  Healey 
and  the  Secretary  of  Labor  said  it  would  do.  (See 
Hearings  before  Subcommittee  of  Committee  on  Judi¬ 
ciary,  House  of  Representatives,  on  H.  R.  11554,  74th 
Cong.  2d  Sess.,  pp.  190,  222,  229,  267,  412,  443,  here¬ 
inafter  referred  to  as  Hearings.) 

To  the  steel  workers,  the  claim  of  the  appellants 
is  simply  this :  These  steel  firms  wish  to  enjoy  long 
standing  wage  differentials  which  give  them  a  com¬ 
petitive  advantage  in  bidding  for  government  con¬ 
tracts  at  the  expense  of  their  own  workers,  and  to 
the  disadvantage  of  workers  employed  by  firms  pay¬ 
ing  standard  wage  rates,  and  they  claim  legal  pro¬ 
tection  for  this  privilege  to  pay  lower  wages  in  secur¬ 
ing  profitable  government  contracts. 

II.  The  Complaint  Herein  Fails  to  State  a  Cause 

of  Action. 

With  this  brief  review  of  the  essential  conflict  of 
interests  involved  in  this  case,  we  can  now  examine 
the  principal  contentions  of  the  appellants  in  the 
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light  of  the  basic  economic  facts  of  the  steel  industry. 
The  appellants  have  skillfully  erected  an  argument 
that  rests  chiefly  upon  a  play  on  words.  They  have 
done  violence  to  policy  of  the  statute,  disregarded  its 
legislative  history  and  ignored  the  impressive  and 
careful  analysis  of  the  wage  data  of  the  industry  con¬ 
tained  in  the  Report  of  the  Public  Contracts  Board 
upon  which  the  Secretary’s  determination  is  based. 
(Hereinafter  referred  to  as  Report,  R.  47-254). 

The  legal  issue  is  whether  the  Public  Contracts  Act 
so  clearly  forbids  the  Secretary  of  Labor  from  ascer¬ 
taining  the  prevailing  wage  in  the  major  steel  pro¬ 
ducing  center  of  the  United  States,  that  her  deter¬ 
mination  fixing  the  62^2C  rate  is  clearly  arbitrary  and 
constitutes  an  act  beyond  the  color  of  her  office." 

We  submit  that  a  close  scrutiny  of  the  allegations 
of  the  bill  of  complaint  and  the  exhibits  thereto  (the 
Report  is  Exhibit  “B.”)  show  only  that  upon  a 
mixed  question  of  fact  and  law,  the  appellants  claim 
the  Secretary  could  have  selected  a  smaller  geograph¬ 
ical  area  than  the  one  she  did  select  for  purposes  of 
ascertaining  the  prevailing  minimum  wage,  and  that 
she  determined  a  higher  minimum  wage  than  what 
they  consider  to  be  reasonable.  (Complaint  Par.  50, 
R.  25;  Complaint  Par.  51,  R.  26;  Appellants’  Brief, 
pp.  72-74) . 

But  there  is  nothing  in  the  bill  of  complaint,  taken 
together  with  the  exhibits  thereto,  which  rebuts  the 
equally  valid  inference  from  its  own  allegations,  that 
the  Secretary  exercised  her  authority  in  an  intelligent 
way  and  reached  a  conclusion  to  which  a  reasonable 
person  might  come . 


3  By  taking  this  as  the  principal  legal  issue  in  the  case  we  do  not  in  any 
way  concede  that  any  of  the  other  legal  points  urged  by  the  government  in 
its  brief  are  without  merit. 
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Since  there  is  some  basis  for  the  Secretary’s  con¬ 
struction  of  the  statute,  and  some  evidence  (in  fact, 
substantial)  to  support  her  findings  of  fact,  the  de¬ 
cision  of  the  court  below  dismissing  the  complaint 
must  be  sustained. 

III.  The  Term  “Locality”  in  the  Public  Contracts 
Act  Refers  to  an  Industrial  Locality  for 
the  Purpose  of  Selecting  Comparable  Wage 
Rates  to  Carry  Out  the  Policy  of  the  Statute. 

The  appellants  contend  that  as  a  matter  of  law 
the  term  “locality”  is  limited  to  city,  county,  village, 
or  other  civil  subdivision,  or  at  most  a  narrowly 
restricted  geographical  area.  To  support  this  argu¬ 
ment,  the  appellants  rely  upon  other  contexts  in 
which  the  term  is  used.  The  answer  to  this  is  short 
and  simple:  the  term  “locality”  is  not  self-defining. 
Its  meaning  will  depend  in  each  case  upon  the  particu¬ 
lar  facts  of  that  case  and  the  purposes  which  it  is 
intended  to  serve. 

In  this  case,  the  question  is  not  whether  a  native 
of  Portland,  Maine,  considers  himself  a  native  of 
Pittsburgh,  Pennsylvania,  but  whether  the  wages 
of  a  steel  worker  in  Pittsburgh  are  substantially 
affected  by  wages  of  steel  workers  in  Harrisburg  or 
Philadelphia,  Pennsylvania,  or  Baltimore,  Maryland. 

The  appellants  have  confronted  this  court  and  the 
court  below  with  a  blank  map  of  the  United  States  in 
an  effort  to  shock  the  court  with  the  use  of  the  term 
locality  by  the  Secretary.  This  map  offered  by  the 
appellants  as  Appendix  B  is  useless  and  misleading. 
It  is  a  good  map  to  show  the  boundaries  of  the  48 
states  of  the  United  States  and  the  name  of  each 
state.  But  we  are  concerned  with  a  map  of  the 
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steel  industry.  For  this  purpose  all  of  Maine,  Ver¬ 
mont,  New  Hampshire,  Rhode  Island  and  most  of 
Massachusetts,  New  York,  New  Jersey,  Delaware 
and  Maryland  are  of  utterly  no  significance  to  the 
steel  industry,  any  more  than  the  entire  South  would 
be  of  significance  to  a  map  showing  the  locality  of 
skiing  areas. 

The  appellants  have  ignored  the  careful  state-by¬ 
state  survey  of  the  steel  industry  made  in  the  Report. 
(R.  78-113,  Summary  Table  R.  115-116).  It  is  on 
this  survey  that  the  designation  of  boundaries  of  steel 
localities  is  made.  Reference  is  made  to  state  boun¬ 
daries  obviously  for  convenience  only. 

A  true  map  of  steel  industry  is  given  by  Appellants’ 
Appendix  D.  If  we  were  to  draw  a  line  encircling  the 
steel  producing  centers  or  localities  of  the  United 
States  established  by  the  Secretary,  as  shown  on  this 
map,  we  can  see  how  absurd  is  the  argument  of  the 
appellants  based  upon  blank  geography.  It  is  only 
those  concentrated  spots  on  the  map  where  steel 
plants  are  located,  and  their  economic  relation  to 
each  other,  that  is  of  any  relevance  to  this  case. 

Contrasting  maps  expose  the  appellants’  argument 
on  the  Davis-Bacon  Act.  A  map  showing  the  places 
where  public  buildings  have  been  or  are  being  con¬ 
structed  to  which  the  Davis-Bacon  Act  applies  would 
include  nearly  every  city  and  town  and  many  villages 
of  this  country,  instead  of  the  concentrated  spots  on 
appellants’  Appendix  D  map.  By  contrast,  we  can 
see  the  difference  between  the  meaning  of  locality  for 
the  steel  industry  and  that  for  building  construction. 

The  Secretary  did  establish  geographical  subdivi¬ 
sions  for  the  comparison  of  wage  rates  in  the  steel* 
industry  and  by  so  doing  she  carried  out  the  meaning 
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of  locality  so  far  as  the  term  has  any  meaning  as  “a 
district  of  undefined  extent ”.  (Oxford  Dictionary 
quoted  at  Appellants’  Brief,  p.  35). 

IV.  The  Policy  of  the  Statute  is  to  Eliminate  Com¬ 
petitive  Advantage  of  Bidders  for  Govern¬ 
ment  Contracts  Derived  Through  Sub¬ 
standard  Wage  Payments. 

The  appellants,  in  relying  upon  the  legislative  his¬ 
tory  of  the  statute,  lean  on  a  slender  reed.  Their 
recital  of  the  legislative  debate  is  inconclusive  since 
a  reading  of  the  debate  will  show  inconsistent  state¬ 
ments  made  by  nearly  all  the  speakers.  (80  Cong. 
Rec.  pp.  9001,  9254,  9993,  10008).  They  ignore  com¬ 
pletely  the  nature  of  the  testimony  before  the  Senate 
and  House  Committees  on  the  legislation  which 
showed  how  firms  located  in  different  states,  paying 
substandard  wages  thereby  secured  a  competitive 
advantage  in  bidding  for  government  contracts. 
Such  conditions  were  the  genesis  of  legislation  of  this 
type.  (See  80  Cong.  Rec.  1008;  Hearings,  pp.  154, 
350). 

This  testimony  is  summarized  in  the  statement  of 
Secretary  Perkins  before  the  House  Committee : 

“As  you  know,  there  are  today  a  great  many 
manufacturers  who  cannot  bid  on  Government 
work  because  of  the  fact  that  they  have  a  contract 
with  the  unions  w’hich  they  live  up  to  and  which 
requires  them  to  pay  certain  wages  and  to  work 
certain  hours. 

“For  years  they  have  been  inhibited  from 
bidding  on  government  work  because  they  know 
they  cannot  get  it.  When  they  do  bid  they  are 
far  above  the  lowest  bidder  and,  therefore,  are 
unable  to  get  that  particular  class  of  work.  Thus 


[10] 


lower  standards  are  encouraged.”  (Hearings, 
pp.  222,  223). 

Appellants  refer  to  the  “Lowest  Responsible  Bidder 
Statute.”  (Appellants’  Brief,  p.  45,  128).  But  if 
that  statute  means  anything  here,  it  is  that,  normally, 
government  contracts  are  let  on  a  strictly  competitive 
basis.  The  significance  of  the  Public  Contracts  Act 
is  that  it  eliminates  competition  based  on  lower  wage 
costs.  In  the  building  construction  industry  under 
the  Davis-Bacon  Act,  this  can  be  done  by  wage  deter¬ 
minations  for  the  site  of  construction,  because  that  is 
the  limit  of  competition  in  that  industry.  For  the 
hundreds  of  industries  which  supply  articles  to  the 
government  where  plants  are  located  all  over  the 
country’,  a  more  flexible  standard  is  necessary.4  (See 
Determination  of  Prevailing  Minimum  Wage  in  the 
Men’s  Work  Clothing  Industry ,  July  30,  1937;  Hat 
and  Cap  Industry,  July  28,  1937.) 

Appellants  also  seek  to  derive  support  from  the 
original  draft  of  the  bills  which  finally  led  to  the 
Public  Contracts  Act,  and  say  those  bills  provided 
for  fixing  or  raising  of  wages,  whereas  the  statute 
limits  the  Secretary  to  ascertaining  the  wages  actually 
paid.  But  this  only  confuses  the  difference  between 
wage  standards  based  upon  considerations  such  as 
the  reasonable  value  of  services,  set  forth  in  those 
drafts,  and  wage  standards  based  upon  the  rates 
actually  paid  by  dominant  sections  of  the  industry, 
as  required  by  the  statute.  To  say  that  the  latter 

*  In  the  men’s  work  clothing  industry  determination  the  Secretary  said: 

“As  contracts  for  the  subject  garments  arc  let  by  competitive  bidding, 
tlic  locus  of  the  particular  plant  which  will  secure  the  contract  and  per¬ 
forin  the  manufacturing  cannot  be  known  until  the  bids  arc  open  and 
the  contract  is  awarded.  As  this  may  be  any  one  of  40  states  from 
Massachusetts  to  California  or  Minnesota  to  Texas,  it  would  seem  a 
limited  geographical  locality  or  localities  could  not  safely  be  segre¬ 
gated.  ...” 
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standard  may  not  raise  wages  is  outrageous.  It  denies 
meaning  to  the  term  “prevailing,”  which  implies 
others  not  “prevailing,”  and  renders  the  statute  use¬ 
less. 

V.  The  Record  Shows  That  the  Secretary  Has 
Selected  Reasonable  Industrial  Localities 
for  the  Purpose  of  Determining  the  Mini¬ 
mum  Wage  Rates  in  the  Steel  Industry  to 
Carry  Out  the  Policy  of  the  Statute.  The 
Determination  Is  In  No  Wise  Arbitrary  or 
Beyond  the  Authority  of  the  Secretary. 

The  appellants  make  three  principal  objections  to 
the  fact  that  they  will  have  to  pay  62)4c  an  hour 
for  common  labor  employed  in  the  performance  of 
government  contracts : 

(1)  The  wage  determinations  equalizes  wages 
for  purposes  of  competition  for  government 
contracts ; 

(2)  The  wage  determination  raises  wages; 

(3)  The  wage  determination  breaks  down  wage 
differentials  which  the  appellants  have 
hitherto  enjoyed. 

But  the  appellants  assume  throughout  their  argu¬ 
ment  that  the  area  in  which  wage  rates  are  to  be  com¬ 
pared  may  not  extend  beyond  the  immediate  vicinity 
of  their  respective  plants.  It  is  a  pretty  piece  of 
question  begging. 

The  statute  directs  the  Secretary  to  make  a  study 
of  the  prevailing  wage  rates.  We  think  a  consider¬ 
able  amount  of  the  confusion  injected  into  this  case 
by  the  appellants  will  be  dissipated  if  attention  is 
directed  to  the  essential  nature  of  this  prescribed 
investigation:  It  is  to  make  surveys  of  the  entire 
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industry’,  and  then  to  select  wage  rates  in  comparable 
areas  as  disclosed  by  the  evidence,  and  on  these  facts, 
to  find  the  dominant  or  prevailing  scale  for  such 
comparable  areas  or  localities. 

Hence  the  only  way  by  which  validity  of  the  deter¬ 
mination  can  be  tested  is  by  an  analysis  of  the  evi¬ 
dence  upon  which  the  determination  rests. 

This  case  deals  with  the  steel  industry.  As  the 
Secretary  stated : 

“It  is  a  matter  of  public  knowledge  that  an 
industry  so  ramified  in  its  productive  and  mar¬ 
keting  operations  as  iron  and  steel  does  not 
regard  itself  as  subdivided  in  a  multiplicity  of 
small  localities,  but  as  concentrated  around  a 
few  well  defined  centers.”  (R.  246)  .5 

This  is  precisely  w’hat  the  Secretary  did.  The  evi¬ 
dence  before  her  embraced  wage  data  for  practically 
the  entire  industry,  manufacturing  39  different  items 
of  iron  and  steel  products.  (R.  56).  The  wage  data 
came  from  234  plants,  representing  99  corporations, 
including  313,064  workers  of  whom  26,887  are  com¬ 
mon  laborers.  (R.  75.  See  tables  summarizing  all 
the  evidence.  R.  63-74.)  This  evidence  covered  ap¬ 
proximately  907(  of  the  industry  in  every  part  of 
the  country.  (R.  117). 

The  Board  first  made  a  state-to-state  analysis  of 
the  wage  data  to  show  the  number  of  workers  em¬ 
ployed,  the  location  of  the  plants,  the  size  of  the  plants, 
and  nature  of  products.  (R.  79-112,  and  Summary’ 
Tables  R.  115-116). 

“The  Secretary  proceeds  to  quote  from  the  Report  of  Chairman  of  the 
Board  of  L'nited  States  Steel  Corporation,  as  an  informed  statement  describ¬ 
ing  what  the  evidence  before  the  Secretary  clearly  demonstrated  and  what  the 
Appellants  at  the  hearing  themselves  conceded.  (R.  180-183.)  Appellants’ 
attempt  to  make  this  quotation  prove  that  the  Secretary  acted  upon  evi¬ 
dence  not  in  the  Record  is  without  substance. 
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The  Board  then  lists  the  reporting  companies  ac¬ 
cording  to  size.  (R.  118).  It  may  be  noted  that 
throughout  its  Report  the  Board  considers  the  relation 
of  the  size  of  companies  to  the  problem  before  it. 

Next  the  Board  adopts  its  usual  procedure  of  list¬ 
ing  the  common  labor  wage  rates  for  the  industry  in 
intervals,  starting  at  30  cents  and  going  to  70  cents, 
showing  the  number  of  companies  and  workers  at 
each  interval.  It  finds  for  the  industry  as  a  whole: 

“For  the  largest  segment  of  the  industry,  there 
is  but  one  base  rate,  62.5  cents  an  hour.  Of  the 
234  plants,  101  pay  this  base  rate.  In  these  101 
plants  are  employed  64.0  per  cent  of  all  the  work¬ 
ers  in  the  wage  sample  and,  what  is  more  im¬ 
portant  for  our  purposes,  54.6  per  cent  of  the 
common  laborers  in  the  sample  are  paid  the  62.5- 
cent  rate.  *  *  *  We  have  only  to  compare  the 
base  rates  with  each  other  to  see  that  none  of  the 
other  base  rates  approaches  the  62.5-cent  rate  in 
the  number  of  plants  in  which  this  rate  is  paid, 
in  the  total  number  of  workers  in  these  plants 
and  in  the  total  number  of  workers  receiving 
the  rate.”  (R.  125.) 

But  as  the  Board  states,  the  wage  determination 
cannot  be  made  so  simply  and  it  is  necessary  to  exam¬ 
ine  the  underlying  wage  structure  which  is  influenced 
by  economic  factors.  The  Board  gives  tables  show¬ 
ing  for  each  wage  rate,  the  location  of  each  of  the 
plants  paying  that  rate,  name  of  company,  total  num¬ 
ber  of  workers  and  number  of  common  laborers. 
(R.  129-137).  By  virtue  of  this  breakdown,  the 
geographic  variations  begin  to  appear.  The  analysis 
of  these  tables  is  the  basic  stuff  upon  which  the  final 
judgment  of  the  Secretary  rested.  (R.  137-180).  It 
is  this  analysis  which  this  court  must  examine  and 
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industry’,  and  then  to  select  wage  rates  in  comparable 
areas  as  disclosed  by  the  evidence,  and  on  these  facts, 
to  find  the  dominant  or  prevailing  scale  for  such 
comparable  areas  or  localities. 

Hence  the  only  way  by  which  validity  of  the  deter¬ 
mination  can  be  tested  is  by  an  analysis  of  the  evi¬ 
dence  upon  which  the  determination  rests. 

This  case  deals  with  the  steel  industry.  As  the 
Secretary  stated : 

“It  is  a  matter  of  public  knowledge  that  an 
industry  so  ramified  in  its  productive  and  mar¬ 
keting  operations  as  iron  and  steel  does  not 
regard  itself  as  subdivided  in  a  multiplicity  of 
small  localities,  but  as  concentrated  around  a 
few  well  defined  centers.”  (R.  246)  .5 

This  is  precisely  what  the  Secretary’  did.  The  evi¬ 
dence  before  her  embraced  wage  data  for  practically 
the  entire  industry’,  manufacturing  39  different  items 
of  iron  and  steel  products.  (R.  56).  The  wage  data 
came  from  234  plants,  representing  99  corporations, 
including  313,064  workers  of  whom  26,887  are  com¬ 
mon  laborers.  (R.  75.  See  tables  summarizing  all 
the  evidence.  R.  63-74.)  This  evidence  covered  ap¬ 
proximately  90%  of  the  industry  in  every  part  of 
the  country.  (R.  117). 

The  Board  first  made  a  state-to-state  analysis  of 
the  wage  data  to  show  the  number  of  workers  em¬ 
ployed,  the  location  of  the  plants,  the  size  of  the  plants, 
and  nature  of  products.  (R.  79-112,  and  Summary' 
Tables  R.  115-116). 

“The  Secretary  proceeds  to  quote  from  the  Report  of  Chairman  of  the 
Board  of  United  States  Steel  Corporation,  as  an  informed  statement  describ¬ 
ing  what  the  evidence  before  the  Secretary  clearly  demonstrated  and  what  the 
Appellants  at  the  hearing  themselves  conceded.  (R.  180-183.)  Appellants’ 
attempt  to  make  this  quotation  prove  that  the  Secretary  acted  upon  evi¬ 
dence  not  in  the  Record  is  without  substance. 
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The  Board  then  lists  the  reporting  companies  ac¬ 
cording  to  size.  (R.  118).  It  may  be  noted  that 
throughout  its  Report  the  Board  considers  the  relation 
of  the  size  of  companies  to  the  problem  before  it. 

Next  the  Board  adopts  its  usual  procedure  of  list¬ 
ing  the  common  labor  wage  rates  for  the  industry  in 
intervals,  starting  at  30  cents  and  going  to  70  cents, 
showing  the  number  of  companies  and  workers  at 
each  interval.  It  finds  for  the  industry  as  a  whole  : 

“For  the  largest  segment  of  the  industry,  there 
is  but  one  base  rate,  62.5  cents  an  hour.  Of  the 
234  plants,  101  pay  this  base  rate.  In  these  101 
plants  are  employed  64.0  per  cent  of  all  the  work¬ 
ers  in  the  wage  sample  and,  what  is  more  im¬ 
portant  for  our  purposes,  54.6  per  cent  of  the 
common  laborers  in  the  sample  are  paid  the  62.5- 
cent  rate.  *  *  *  We  have  only  to  compare  the 
base  rates  with  each  other  to  see  that  none  of  the 
other  base  rates  approaches  the  62.5-cent  rate  in 
the  number  of  plants  in  which  this  rate  is  paid, 
in  the  total  number  of  workers  in  these  plants 
and  in  the  total  number  of  workers  receiving 
the  rate.”  (R.  125.) 

But  as  the  Board  states,  the  wage  determination 
cannot  be  made  so  simply  and  it  is  necessary  to  exam¬ 
ine  the  underlying  wage  structure  which  is  influenced 
by  economic  factors.  The  Board  gives  tables  show¬ 
ing  for  each  wage  rate,  the  location  of  each  of  the 
plants  paying  that  rate,  name  of  company,  total  num¬ 
ber  of  workers  and  number  of  common  laborers. 
(R.  129-137).  By  virtue  of  this  breakdown,  the 
geographic  variations  begin  to  appear.  The  analysis 
of  these  tables  is  the  basic  stuff  upon  which  the  final 
judgment  of  the  Secretary  rested.  (R.  137-180).  It 
is  this  analysis  which  this  court  must  examine  and 
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say  if  it  is  so  unreasonable,  if  it  is  so  arbitrary  that 
it  must  be  set  aside. 

This  analysis,  with  the  entire  Report  of  which  it  is 
a  part ,  is  probably  the  most  exhaustive  study  that  has 
ever  been  made  of  the  wage  structure  of  the  steel 
industry. 

It  is  this  analysis  which  the  court  must  compare 
with  the  selected  portions  of  the  Record  interpreted 
by  artful  advocacy,  to  be  found  in  the  Appellants’ 
brief,  (pp.  70-75).  The  appellants  set  up  their 
ancient  privileges  and  show  that  it  can  be  marked 
off  on  a  map.6  That  is  all  they  do.  But  the  Board 
points  out  that  the  map  of  the  steel  industry  shows 
overlapping  areas  wherein  wage  rates  within  even  a 
small  area  vary  more  than  the  rates  as  between  such 
areas.  (R.  180).  It  finds  that  the  steel  producers  in 
the  Pittsburgh  area  and  producers  in  eastern  Penn¬ 
sylvania,  and  Delaware  and  New  Jersey  near  Phila¬ 
delphia,  at  Buffalo,  Lackawanna,  New’  York,  Balti¬ 
more,  Maryland,  compete  for  commercial  markets 
and  particularly  for  government  contracts.  (R.  181- 
182;  R.  187-188  Being  a  list  of  bidders  on  a  random 
selection  of  government  contracts  during  the  past 
two  years). 

It  finds  that  the  same  rates  are  paid  by  large, 
middle-sized  and  small  firms.  (R.  169). 

The  northeastern  area  or  locality  emerges  from 
the  mass  of  evidence  as  the  Board  finds  that : 

“In  fact,  the  principal  operations  of  the  indus¬ 
try  may  be  said  to  be  carried  on  in  plants  paying 
only  5  different  base  rates,  namely  56.5,  58.5, 

"The  low  wage  districts  of  the  steel  industry  were  established  before  the 
steel  workers  were  organized  into  labor  unions.  There  were  no  labor  unions 
represented  in  the  making  of  the  X.  R.  A.  steel  codes;  on  the  contrary,  the 
corporations  were  then  successfully  suppressing  labor  union  movements 
among  their  employees. 
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59.5,  60,  and  62.5  cents.  Over  90  per  cent  of  the 
workers  and  plant  capacity  represented  in  the 
table  are  accounted  for  by  the  companies  which 
pay  the  5  base  rates  just  enumerated.  As  we 
have  observed  before,  one  of  these  rates,  62.5 
cents,  stands  out  above  the  others  to  an  over¬ 
whelming  degree.  This  rate  alone  accounts  for 
over  two-thirds  of  the  total  number  employed  in 
the  plants  paying  base  rates  above  54  cents,  for 
approximately  60  per  cent  of  the  common  labor¬ 
ers,  and  for  over  two-thirds  of  the  capacity  of 
these  plants.  The  base  rate  of  56.5  cents  takes 
second  place  in  importance  but  much  below  62.5 
cents,  with  approximately  13  per  cent  of  the 
workers  and  11  per  cent  of  the  ingot  capacity  of 
the  plants  in  the  table.  The  three  rates,  59.5,  58.5 
and  60  cents,  in  order  of  their  importance  fall 
much  below  the  two  other  outstanding  rates.” 
(R.  166). 

It  finds  that  Bethlehem  Steel  dominates  the  lower 
wage  rates: 

“At  the  56.5  cent  rate  a  single  large  company, 
Bethlehem  Steel,  is  predominant  to  the  extent  of 
employing  over  74  per  cent  of  all  the  workers  in 
the  plants  paying  this  rate  and  over  64  per  cent 
of  the  common  laborers.  The  influence  of  the 
large  company  and  the  large  integrated  opera¬ 
tions  on  the  base  rate  structure  is  illustrated  by 
the  fact  that  in  the  Bethlehem  plant  at  Sparrows 
Point,  Maryland,  15,846  workers  are  employed 
of  whom  1,477  are  paid  the  base  rate,  and  at  the 
plant  at  Bethlehem,  Pennsylvania,  there  are 
employed  8,342  workers  of  whom  391  are  com¬ 
mon  laborers  being  paid  the  base  rate.  Although 
21  plants  are  listed  at  56.5  cents,  these  2  plants 
alone  account  for  over  one-half  the  workers 
employed  and  for  approximately  one-half  the 
common  laborers  paid  the  base  rate.”  (R.  169). 
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And  the  Board  then  concludes : 

“If  it  were  a  situation  in  which  the  markets  of 
the  iron  and  steel  industry  were  restricted  within 
narrow  limits  to  the  sources  of  production,  the 
varying  wage  rates  might  well  be  a  reflection  of 
strictly  local  or  isolated  wage  structures,  each 
one  of  which  should  be  separately  treated,  despite 
the  relatively  small  differences  between  the  base 
rates.  Actually,  the  main  channels  of  trade  in 
the  industry'  take  their  course  far  beyond  the  con¬ 
fines  of  local  producing  areas.  The  system  of 
delivered  prices  which  has  until  recently  at  any 
rate,  determined  the  prices  charged  by  the  iron 
and  steel  producers  for  their  goods  is  built  on 
a  series  of  basing  points  and  it  is  the  distance  of 
the  customer  from  these  basing  points  that  has 
determined  the  extent  of  the  market  and  not,  as 
a  rule,  the  distance  of  the  producer  from  the  cus¬ 
tomer.  Hence,  we  find  it  next  to  impossible  to 
use  the  conventional  measurement  of  miles  on 
the  map  to  outline  the  marketing  areas  of  the 
iron  and  steel  producers.  It  is  safe  to  say  that 
the  enormous  expense  required  to  build  an  iron 
and  steel  plant  and  the  large  overhead  required 
to  run  one  call  for  a  correspondingly  large  area 
of  customers.”  (R.  180). 

VI.  The  Decision  of  the  Court  Below  Should  Be 
Sustained,  This  Appeal  Denied  and  the  Bill 
of  Complaint  Dismissed. 

We  submit  that  the  record  shows  that  the  Secretary 
has  selected  reasonable  industrial  localities  for  the 
purpose  of  comparing  minimum  wage  rates  to  find 
the  prevailing  or  dominant  wage  rate  in  that  locality 
to  carry  out  the  policy  of  the  Public  Contracts  Act. 

The  federal  government  has  the  power  to  so  con¬ 
duct  its  contracting  business  for  the  benefit  of  the 
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workers  of  this  country  in  furtherance  of  the  declared 
public  policy  of  the  United  States.  If,  as  the  appel¬ 
lants  claim,  the  Secretary  of  Labor  is  a  third  person 
intruding  upon  their  contractual  relationships  with 
the  federal  government,  then  labor  standards  in  gov¬ 
ernment  contracts  are  an  excrescence. 

It  would  follow  that  every  time  a  wage  determina¬ 
tion  is  established  for  an  industry  the  objecting  firms, 
who  will  not  pay  the  required  wages,  can  subject  the 
determination  to  the  delays  of  litigation  in  which  the 
court,  while  substituting  its  own  judgment  for  that 
of  the  Secretary,  will  never  itself  be  able  to  determine 
the  minimum  wage.  The  business  of  the  government 
calling  for  iron  and  steel  products  necessary  to  the 
national  defense  cannot  be  conducted  in  this  way.  The 
workers  of  this  country  can  hope  that  such  an  im¬ 
portant  piece  of  labor  legislation  as  the  Public  Con¬ 
tracts  Act  will  not  be  so  nullified. 

Wherefore,  the  Steel  Workers  Organizing  Com¬ 
mittee  prays  that  this  Court  shall : 

(a)  Dissolve  the  preliminary  injunction  heretofore 
granted ; 

(b)  Deny  the  appeal  from  the  Judgment  of  the 
District  Court; 

(c)  Sustain  the  Judgment  of  the  District  Court 
dismissing  the  Complaint. 

April  3,  1939. 

Respectfully  submitted, 

Lee  Pressman, 

Joseph  Kovner, 

Anthony  Wayne  Smith, 

Of  Counsel:  Attorneys  for  Steel  Workers 

Sidney  V.  Smith  Organizing  Committee . 
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IN  THE 


23mteb  States!  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA. 


No.  7368. 


Lukens  Steel  Company,  a  Corporation,  Et  Al., 

Appellants, 

v. 

Frances  Perkins,  individually  and  as  Secretary  of 
Labor  of  the  United  States,  Et  Al.,  Appellees. 


BRIEF  OF  JOHN  F.  BUDKE  AS  AMICUS  CURIAE. 


The  Parkersburg  Iron  &  Steel  Company  is  located  at 
Parkersburg,  West  Virginia.  It  is  one  of  the  smaller 
units  of  the  industry  engaged  in  the  production  of 
sheet  steel  and  more  manual  labor  is  utilized  than  by 
the  larger  mechanized  mills.  Labor  costs  are  of  great 
importance  to  the  company  in  competition  for  Govern¬ 
ment  and  other  business.  The  determination  of  mini¬ 
mum  wages  under  the  Public  Contracts  Act  vitally  af¬ 
fects  the  competitive  position  of  the  company  in  the 
iron  and  steel  industry. 

It  is  submitted  that  the  determination  of  the  Secre¬ 
tary  of  Labor,  before  this  Court  for  consideration,  is 
reasonable  and  authorized  by  the  Public  Contracts  Act 
for  the  following  reasons : 
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(1)  The  division  of  the  United  States  into  extensive 
steel  industry  localities  is  reasonable  and  justified  by 
a  proper  interpretation  of  the  Walsh-Healy  Act. 

(2)  The  word  “locality”  used  in  the  Public  Con¬ 
tracts  Act,  when  applied  to  the  steel  industry,  means 
an  area  of  the  country  constituting  a  “steel  industry 
locality,”  which  locality  is  not  confined  to  the  limited 
area  of  a  civic,  municipal,  or  political  division.  If  the 
civic  division  definition  were  adopted,  the  Walsh-Healy 
Act  could  not  be  made  effective  and  Congress  would 
have  enacted  a  futile  law.  Wage  scales  within  munici¬ 
pal  subdivisions  are  already  and  necessarily  uniform. 
If  this  definition  were  adopted,  the  Secretary  would  be 
confined  to  finding  the  wages  presently  prevailing  in 
any  number  of  cities,  such  as  Birmingham,  Bethlehem, 
Pittsburgh  and  St.  Louis.  It  would  be  of  no  assistance 
whatsoever  in  accomplishing  the  purposes  of  the  Act. 

(3)  In  dividing  the  country  into  localities,  the  Secre¬ 
tary  of  Labor  considered  the  location  of  plants  in  re¬ 
spect  to  the  location  of  their  markets  and  other  rele¬ 
vant  economic  factors.  The  localities  selected  by  the 
Acting  Secretary  of  Labor  for  determination  of  pre¬ 
vailing  minimum  wages  are  proper  localities  in  view 
of  the  economic  facts  of  the  iron  and  steel  industry.  A 
map  of  the  iron  and  steel  industry  would  disclose  no 
city,  town,  village  or  other  lines  of  political  subdivi¬ 
sions.  Such  a  map  would  disclose  a  series  of  groups 
of  iron  and  steel  plants.  Examination  of  secondary 
sources  will  disclose  that  the  reason  for  such  groupings 
and  concentrations  is  to  be  found  primarily  in  the  type 
of  markets  to  be  served.  The  “community”  in  which 
a  member  of  the  iron  and  steel  industry  is  located  is 
the  community  of  his  rivals  with  whom  he  competes 
for  the  sale  of  his  products,  though  they  may  be  widely 
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separated  geographically.  Thus,  the  concentration  of 
plants  in  a  specific  area  and  the  markets  which  they 
principally  serve  roughly  define  an  area  which  may  be 
termed  a  steel  industry  locality.  The  type  of  consid¬ 
eration  which  was  accorded  the  problem  may  be  exem¬ 
plified  by  reference  to  the  southern  area,  wdiich  is  the 
territory  in  which  the  Parkersburg  Iron  &  Steel  Com¬ 
pany  competes  as  to  90%  of  its  business. 

The  following  quotation  defining  the  southern  area 
is  from  the  determination  of  the  Secretary  of  Labor: 

The  Board  has  recommended  a  finding  that  the 
States  of  Louisiana,  Arkansas,  Mississippi,  North 
Carolina,  South  Carolina,  Florida,  Oklahoma, 
Texas,  Alabama,  Tennessee,  Georgia  and  Virginia 
constitute  a  locality  within  the  meaning  of  the 
Act  and  that  the  prevailing  minimum  wage  in  such 
locality  is  45^  an  hour.  On  the  whole,  this  rec¬ 
ommendation  appears  to  be  amply  supported  by 
the  evidence  in  the  record.  This  southern  area 
historically  constitutes  a  well  defined  geographical 
area  and  the  pattern  of  currently  prevailing  wages 
in  this  area,  as  shown  by  the  evidence  in  the  rec¬ 
ord,  supports  the  conclusion  that  the  entire  group 
of  southern  states  should  be  treated  as  one  local¬ 
ity  for  the  purpose  of  the  present  proceeding. 
However,  it  would  appear  that  the  State  of  West 
Virginia,  except  for  the  Pan  Handle  area  com¬ 
prising  the  counties  of  Harrison,  Hancock,  Brook, 
Ohio,  Monongalia  and  Marshall,  should  be  likewise 
included  within  the  locality  of  the  southern  states. 
The  State  of  West  Virginia,  except  for  the  Pan 
Handle  Area,  is  closely  allied  with  the  south  and 
there  seems  no  reason  for  excluding  it  from  the 
southern  locality.  The  evidence  indicates  that  the 
only  production  in  the  State  of  West  Virginia, 
Outside  the  Pan  Handle  Area,  is  predominantly 
for  the  southern  market  where  its  com  petition  lies 
and  this  area  is  understood  to  he  outside  the  Pitts¬ 
burgh  market  area.  (Italics  supplied.) 
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There  is  a  dense  concentration  of  steel  manufac¬ 
turers  in  the  so-called  Pan  Handle  area  of  West  Vir¬ 
ginia.  The  Pan  Handle,  a  northern  projection  of  West 
Virginia,  extends  northwardly  from  a  line  which  is  the 
westward  extension  of  the  southern  boundary  of  Penn¬ 
sylvania  and  is  between  the  eastern  boundary  of  Ohio 
and  the  western  boundary  of  Pennsylvania.  The  north¬ 
ern  portion  of  this  area  is  north  of  parts  of  Ohio,  is 
north  of  Pittsburgh  and  is  a  short  distance  south  of 
Youngstown,  Ohio.  By  reason  of  its  location,  it  is  a 
part  of  the  Pittsburgh-Youngstown  steel  producing 
area. 

In  the  remaining  portion  of  the  State,  which  com¬ 
poses  the  greater  part  of  the  State  of  West  Virginia, 
there  are  two  steel  manufacturers,  only  one  of  which 
produces  diversified  products.  The  Parkersburg  Iron 
&  Steel  Company  manufactures  sheet  steel  and  sheet 
steel  products,  while  the  West  Virginia  Rail  Company 
at  Huntington,  West  Virginia,  reduces  large  railroad 
rails  to  smaller  sizes.  Neither  of  these  two  companies 
compete  in  the  country  generally  or  in  the  eastern 
area.  Approximately  90%  of  the  business  of  the 
Parkersburg  Iron  &  Steel  Company  is  in  the  south. 
The  market  of  the  West  Virginia  Rail  Company  is 
chiefly  confined  to  southern  West  Virginia  and  Ken¬ 
tucky.  Thus,  it  may  be  observed  that  in  West  Vir¬ 
ginia,  south  of  the  very  small  Pan  Handle  area,  there 
are  but  two  steel  plants,  both  of  which  do  business 
almost  exclusively  in  the  south. 

The  steel  plants  at  Fairmont  and  Morgantown,  in 
the  counties  of  Harrison  and  Monongalia,  though  ex¬ 
isting  during  the  hearings  before  the  Public  Contracts 
Board,  were,  at  the  time  of  the  wage  determination, 
not  in  operation  and  are  now  dismantled.  There  are 
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not,  therefore,  any  steel  mills  in  these  two  counties 
which  are  separated  somewhat  from  the  eastern  area. 

The  distinction  between  West  Virginia,  a  border  line 
state  in  the  locality,  and  adjoining  states  in  another 
locality  is  that  the  plants  situated  in  the  adjoining 
localities  enjoy  a  business  national  in  scope  as  con¬ 
trasted  with  the  business  of  West  Virginia  south  of  the 
Pan  Handle,  which  is  almost  exclusively  in  the  south. 
It  will  be  seen,  therefore,  that  the  effect  of  including 
West  Virginia  in  a  45 ^  locality  and  including  Kentucky 
in  a  62V1»^  locality  is  not  to  place  the  plants  of  Ken¬ 
tucky  at  any  disadvantage  in  competing  in  the  north¬ 
ern  markets  which  they  have  and  will  continue  to  serve 
predominantly.  Finally,  as  appears  in  the  record  be¬ 
fore  the  Acting  Secretary  of  Labor,  it  will  be  observed 
that  the  effect  of  the  determination  was  not  to  require 
an  increase  in  minimum  wages  being  paid  in  Ashland, 
Kentucky,  the  plants  in  that  city  were  in  fact  paying 
the  62 VL>^  minimum  wage  prior  to  the  determination 
even  though  plants  across  the  line  in  West  Virginia 
were  paying  less. 

It  is  unnecessary  to  mention  here  other  matters  in 
connection  with  the  case  which  have  been  fully  con¬ 
sidered  in  the  arguments  of  the  parties.  It  is  our  pur¬ 
pose  to  show  that  the  record  provides  an  adequate 
basis  for  the  determination,  which,  it  is  submitted,  is 
reasonable. 

Respectfully  submitted, 

John  F.  Budke, 

Amicus  Curiae. 

Appearing  for  and  on  behalf  of  the  Parkersburg 
Iron  &  Steel  Company  hereinbefore  named. 

April  6,  1939. 
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IN  THE  (/" 

<Hmteb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA 


CLE^K 


No.  7368. 


Lukexs  Steel  Company,  a  Corporation,  et  al., 

Appellants , 
vs. 

Frances  Perkins,  individually  and  as  Secretary  of 
Labor  of  the  United  States,  et  al.,  Appellees. 


MOTION  OF  R.  M.  O’HARA  FOR  LEAVE  TO  FILE 
BRIEF  AS  AMICUS  CURIAE,  AND  BRIEF 
AMICUS  CURIAE. 


R.  M.  O’HARA,  amicus  curiae,  on  behalf  of: 

THE  ANDREWS  STEEL  COMPANY,  Newport,  Kentucky. 

E.  &  G.  BROOKE  IRON  COMPANY,  Birdsboro,  Pennsylvania. 

THE  CARPENTER  STEEL  COMPANY,  Reading,  Pennsylvania. 
COHOES  ROLLING  MILL  COMPANY,  Cohoes,  New  York. 

HENRY  DISSTON  &  SONS,  INC.,  Philadelphia,  Pennsylvania. 
PHOENIX  IRON  COMPANY,  Phocnixville,  Pennsylvania. 

GEORGE  W.  PRENTISS  &  COMPANY,  Holyoke,  Massachusetts. 
RUSTLESS  IRON  &  STEEL  CORPORATION,  Baltimore,  Maryland. 
SLOSS-SHEFFIELD  STEEL  &  IRON  COMPANY,  Birmingham,  Ala. 
TROY  FURNACE  CORPORATION,  Troy,  New  York. 

WOODWARD  IRON  COMPANY,  Woodward,  Alabama. 

RAIL  STEEL  BAR  ASSOCIATION,  representing: 

BUFFALO  STEEL  COMPANY,  Tonawanda,  New  York. 
CALUMET  STEEL  DIVISION, 

BORG  WARNER  CORPORATION,  Chicago  Heights,  Illinois. 
CONNORS  STEEL  COMPANY,  Birmingham,  Alabama. 
FRANKLIN  STEEL  WORKS,  Franklin,  Pennsylvania. 
KNOXVILLE  IRON  COMPANY,  Knoxville,  Tennessee. 
LACLEDE  STEEL  COMPANY,  St.  Louis,  Missouri. 

MISSOURI  ROLLING  MILL  CORPORATION,  St.  Louis,  Missouri. 
THE  POLLAK  STEEL  COMPANY,  Marion,  Ohio. 

SWEET’S  STEEL  COMPANY,  Williamsport,  Pennsylvania. 
TEXAS  STEEL  COMPANY,  Fort  Worth,  Texas. 

ROBERTS  B.  THOMAS, 

BRADLEY,  BALDWIN,  ALL  &  WHITE, 

BENTON  &  BENTON, 

Of  Counsel  as  indicated  on  Motion  and  Brief. 
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Press  or  Byron  S.  Adams.  Washinoton,  D.  0. 


IN  THE 


®niteb  States  Court  ot  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA 


No.  7368. 


Litkf.ns  Steel  Company,  a  Corporation,  et  al., 

Appellants , 

vs. 

Frances  Perkins,  individually  and  as  Secretary  of 
Labor  of  the  United  States,  et  al.,  Appellees. 


MOTION  FOR  LEAVE  TO  FILE  BRIEF  AS 
AMICUS  CURIAE. 


Now  conies  R.  M.  O’Hara,  amicus  curiae,  and  re¬ 
spectfully  moves  that  this  Honorable  Court  accept 
and  consider  the  brief  amicus  curiae  in  the  form  an¬ 
nexed  hereto  and  made  a  part  hereof.  This  motion  is 
made  because,  upon  the  arguments  in  the  court  below 
and  upon  the  argument  before  this  Court  on  the  peti¬ 
tion  for  temporary  injunction  pending  final  hearing 
and  determination  of  this  cause  on  appeal,  it  was  ar¬ 
gued  on  behalf  of  appellees  that  the  relief  prayed  by 
appellants  herein  should  not  be  granted  because  in¬ 
terest  in  the  subject  matter  of  this  cause  was  confined 
to  appellants,  and  all  other  producers  of  iron  and  steel 
products  had  accepted  without  objection  and  were  com¬ 
plying  with  the  purported  Determination  of  the  Pre¬ 
vailing  Minimum  Wages  in  the  Iron  and  Steel  Indus- 
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try  made  by  appellee  McLaughlin  under  date  of  Janu¬ 
ary  16,  1939. 

Respectfully  submitted, 

R.  M.  O’Hara, 

Amicus  Curiae. 

On  behalf  of : 

The  Andrews  Steel  Company 
E.  &  G.  Brooke  Iron  Company 
The  Carpenter  Steel  Company 
Cohoes  Rolling  Mill  Company 
Henry  Disston  &  Sons,  Inc. 

Phoenix  Iron  Company 

George  W.  Prentiss  &  Company 

Rustless  Iron  &  Steel  Corporation 

Sloss-Sheffield  Steel  &  Iron  Company 

Troy  Furnace  Corporation 

Woodward  Iron  Company 

Rail  Steel  Bar  Association,  representing: 

Buffalo  Steel  Company 
Calumet  Steel  Division,  Borg  Warner 
Corporation 

Connors  Steel  Company 
Franklin  Steel  Works 
Knoxville  Iron  Company 
Laclede  Steel  Company 
Missouri  Rolling  Mill  Corporation 
The  Poliak  Steel  Company 
Sweet’s  Steel  Company 
Texas  Steel  Company 

Receipt  of  a  copy  of  the  within  motion  and  brief  is 
acknowledged  this  31st  day  of  March,  1939. 

0.  Max  Gardner, 

Attorney  for  Appellants. 

Edward  J.  Ennis, 

Attorney  for  Appellees. 
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IN  THE 

WLuitzb  States  Court  of  appeals 

FOR  THE  DISTRICT  OF  COLUMBIA 


No.  7368. 


Lukens  Steel  Company,  a  Corporation,  et  al., 

Appellants , 

vs. 

Frances  Perkins,  individually  and  as  Secretary  of 
Labor  of  the  United  States,  et  al.,  Appellees. 


BRIEF  OF  R.  M.  O’HARA 
AS  AMICUS  CURIAE. 


Upon  the  arguments  in  this  cause  in  the  court  below, 
including  the  argument  on  the  motion  of  appellants  for 
a  temporary  restraining  order  and  the  argument  on  ap¬ 
pellees  ’  motion  to  dismiss  the  complaint,  and  also  up¬ 
on  the  argument  before  this  Court  on  appellants  ’  peti¬ 
tion  for  temporary  injunction  pending  final  hearing 
and  determination  of  this  cause  on  appeal,  appellees 
contended  that  the  relief  sought  by  appellants  herein 
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should  not  be  granted  for  the  reason  that  but  seven 
small  companies  (the  appellants)  were  contesting  the 
validity  of  the  purported  Determination  of  the  pre¬ 
vailing  Minimum  Wages  in  the  Iron  and  Steel  Industry 
made  by  appellee  McLaughlin  under  date  of  January 
16, 1939  (hereinafter  called  the  Determination),  and  that 
all  other  producers  of  iron  and  steel  products  through¬ 
out  the  country  had  accepted,  and  were  complying  with, 
the  Determination. 

We  do  not  believe  that  the  above-mentioned  conten¬ 
tion  of  the  appellees  can  have  any  weight  with  this 
Court  because  it  is  well  settled  that,  if  (as  we  believe) 
the  Determination  is  arbitrary  and  capricious  and  in 
excess  of  the  authority  conferred  upon  the  Secretary 
of  Labor,  and,  therefore,  is  invalid,  the  appellants  are 
entitled  to  adequate  relief  from  this  Court  against  the 
attempted  enforcement  of  such  invalid  Determination, 
and  it  is  further  apparent  that  such  adequate  relief 
cannot  be  granted  unless  the  attempted  enforcement  of 
such  invalid  Determination  by  the  appellees,  or  any  of 
them,  shall  be  enjoined  in  its  entirety. 

Nevertheless,  we  believe  that  it  is  our  duty  to  bring 
to  the  attention  of  this  Court  the  fact  that  a  large  num¬ 
ber  of  medium-sized  and  small  producers  of  iron  and 
steel  products  in  various  parts  of  the  United  States 
are  vitally  interested  in  the  outcome  of  this  proceeding 
and  will  be  adversely  affected  by  the  attempted  en¬ 
forcement  of  the  Determination.  The  effect  upon  such 
producers  is  more  serious  than  upon  the  large  inte¬ 
grated  companies  operating  several  plants  in  various 
localities,  because  such  medium-sized  and  small  pro¬ 
ducers  generally  operate  but  a  single  plant  and  must 
adapt  their  respective  operations  to  the  conditions  ex¬ 
isting  with  respect  to  the  location  of  that  plant  with- 
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out  an  opportunity  to  shift  orders  to  another  plant  or 
plants  more  favorably  located.  We  have,  therefore, 
moved  this  Court  to  accept  and  consider  this  brief, 
which  is  being  filed  on  behalf  of  the  following  named 
companies  with  plants  located  as  hereinafter  stated: 

Names  of  Companies  Location  of  Plants 

The  Andrews  Steel  Company,  Newport,  Kentucky 
E.  &  G.  Brooke  Iron  Company,  Birdsboro,  Pennsyl¬ 
vania 

Buffalo  Steel  Company,  Tonawanda,  New  York 
Calumet  Steel  Division,  Borg  Warner  Corporation, 
Chicago  Heights,  Illinois 

The  Carpenter  Steel  Company,  Reading,  Pennsylvania 
and  Kenilworth,  New  Jersey 
Cohoes  Rolling  Mill  Company,  Cohoes,  New  York 
Connors  Steel  Company,  Birmingham,  Alabama 
Henry  Disston  &  Sons,  Inc.,  Philadelphia,  Pennsyl¬ 
vania 

Franklin  Steel  Works,  Franklin,  Pennsylvania 
Knoxville  Iron  Company,  Knoxville,  Tennessee 
Laclede  Steel  Company,  Madison,  Illinois,  Alton,  Illi¬ 
nois 

Missouri  Rolling  Mill  Corporation,  St.  Louis,  Missouri 
Phoenix  Iron  Company,  Phoenixville,  Pennsylvania 
The  Poliak  Steel  Company,  Marion,  Ohio 
George  W.  Prentiss  &  Company,  Holyoke,  Massachu¬ 
setts 

Rustless  Iron  &  Steel  Corporation,  Baltimore,  Mary¬ 
land 

Sloss-Sheffield  Steel  &  Iron  Company,  Birmingham, 
Alabama 

Sweet’s  Steel  Company,  Williamsport,  Pennsylvania 
Texas  Steel  Company,  Fort  Worth,  Texas 
Troy  Furnace  Corporation,  Troy,  New  York 
Woodward  Iron  Company,  Woodward,  Alabama 

All  the  companies  above  named  are  producers  of 
iron  and  steel  products.  They  have  heretofore  from 
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time  to  time  sold  such  products  to  the  Government 
and/or  desire  to  retain  the  opportunity  to  offer  such 
products  for  sale  to  the  Government  free  from  the  un¬ 
lawful  limitations  and  restrictions  winch  the  Deter¬ 
mination  seeks  to  impose  upon  them.  All  such  com¬ 
panies  except  one,  Missouri  Rolling  Mill  Corporation, 
submitted  data  to  the  Public  Contracts  Board  (Record, 
Original  pp.  63-74,  inclusive;  Print,  pp.  48-59,  inclu¬ 
sive)  and  filed  with  the  Secretary  of  Labor  objections 
to  the  Report  of  said  Board.  All  appeared  personally 
or  by  representative  at  the  hearing  before  appellee 
McLaughlin  on  December  20  and  21,  1938,  and  pre¬ 
sented  argument  in  opposition  to  the  recommendation 
of  such  Board  contained  in  such  Report.  All  such  com¬ 
panies  will  be  adversely  affected  by  the  attempted  en¬ 
forcement  of  the  Determination,  in  that  such  attempted 
enforcement  will  unlawfully  interfere  with  their  right 
to  bid  for  Government  contracts.  None  of  such  com¬ 
panies  has  accepted  or  consented  to  the  Determina¬ 
tion,  but  on  the  contrary  each  of  them  dissents  from 
and  objects  to  the  Determination  on  the  ground  that  it 
is  wrholly  arbitrary  and  capricious  and  in  excess  of  the 
authority  conferred  on  the  Secretary  of  Labor  and  is 
invalid  for  the  following  reasons: 

1.  The  construction,  in  the  Determination,  placed 
upon  the  word  “locality”  as  used  in  Section  1(b)  of 
the  Public  Contracts  Act  is  an  error  of  law. 

2.  “Locality”  as  used  in  the  Public  Contracts  Act 
can  only  be  interpreted  to  mean  at  most  a  narrowiy  re¬ 
stricted  area. 
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3.  The  legislative  history  of  the  Public  Contracts 
Act  makes  it  clear  that  Congress  intended  that  the 
word  “locality”  as  used  in  said  Act  should  be  con¬ 
strued  in  accordance  with  its  ordinarily  accepted  usage. 

4.  The  Secretary  of  Labor  completely  ignored  the 
rates  of  wages  paid  in  the  several  plants  of  the  com¬ 
panies  above  named  in  purporting  to  determine  the 
prevailing  minimum  wages  in  the  localities  in  which 
the  plants  of  such  companies  are  situated. 

5.  Under  the  guise  of  determining  certain  “locali¬ 
ties”  the  Secretary  of  Labor  has  attempted  to  raise 
and  fix  wages  in  the  several  localities  in  which  the 
plants  of  the  companies  above  named  are  situated. 

6.  The  Determination  is  not  supported  by  the  data 
submitted  to  the  Public  Contracts  Board. 

7.  The  fair  and  impartial  hearing  required  by  the 
Public  Contracts  Act  was  not  accorded  the  iron  and 
steel  producers  affected. 

It  is  not  our  purpose  in  this  brief  to  burden  the  Court 
with  extensive  argument  on  the  law  in  this  matter, 
because  we  believe  that  the  applicable  law  has  been  or 
will  be  adequately  presented  to  the  Court  by  counsel 
for  the  appellants.  It  is  our  purpose,  however,  to  show 
to  this  Court  that,  as  appears  from  the  Record  in  this 
cause,  many  producers  of  iron  and  steel  products 
other  than  the  appellants  will  be  adversely  affected  by 
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the  attempted  enforcement  of  the  Determination  and 
that  such  producers  have  not  accepted  or  consented  to 
such  Determination. 

Respectfully  submitted, 

R.  M.  O’Hara, 

Amicus  Curiae. 

Appearing  for  and  on  behalf  of  Iron  and 
Steel  Producers  hereinbefore  named. 

Roberts  B.  Thomas, 

Of  Counsel. 

Bradley,  Baldwin,  All  &  White, 

Of  Counsel  for 

Sloss-Sheffieid  Steel  <fo  Iron  Company, 

W o  odward  Iron  C  ompany. 

Benton  &  Benton, 

Of  Counsel  for 
The  Andrews  Steel  Company. 


